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ORDER IN COUNCIL. 


At tlie Court at Buckingham Palace, the 13th of June, 1853. 


Present: . 

The Queen’s Most Excellent Majesty. 
His Royal Highness Peince Albert. 

Lord President. Earl of Aberdeen. 


Lord Steward. 

Duke of Newcastle. 


Earl of Clarendon. 
Viscount Palmerston. 


Duke of Wellington.* Mr. Herbert. 

Lord Chamberlain. Sir James Graham, Bart. 

Whereas there was this day read at the Board a Report from 
the Right Honourable the Lords of the Judicial Committee of 
the Privy Council, dated the 30th of May last past, humbly 
setting forth that the Lords of the Judicial Committee have 
taken into consideration the practice of the Committee, with a 
view to greater economy, despatch, and efficiency in the appellate 
jurisdiction of Her Majesty in Council, and that their Lordships 
have agreed humbly to report to Her Majesty that it is expe- 
dient that certain changes should be made in the existing practice 
in Appeals, and recommending that certain Rules and Regula- 
tions therein set forth should henceforth be observed, obeyed, 
and carried into execution, provided Her Majesty is pleased to 
approve the same : 

Her Majesty having taken the said Report into consideration, 
was pleased, by and with the advice of Her Privy^ Council, to 
approve thereof, and of the Rules and Regulations set forth 
therein, in the words following, videlicet ; 

■ V 2 ■ 
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Appellant, 
when success 
ful, may re- 
cover costs o. 
appeal . 


Transcripts 
to be sent to 
Registrar of 
Privy Coun- 
cil. 


Transcripts 
may be print 
ed abroad. 


I. That, any former usage or practice of Her Majesty 
Privy Council notwithstanding, an Appellant who shall suc- 
ceed in obtaining a reversal or material alteration of any judg- 
ment, decree, or order appealed from, shall be entitled to recover 
the costs of the appeal from the Respondent, except in cases in 
which the Lords of the Judicial Committee may think fit other- 
wise to direct. 

II. That the Registrar or other proper OfScer having the 
custody of records in any Court, or special jurisdiction, from 
which an appeal is brought to Her Majesty in Council, be 
directed to send by post, with all possible despatch, one certified 
copy of the transcript record in such cause to the Registrar of 
Her Majesty’s Privy Council, Whitehall; and all such tran- 
scripts be registered in the Privy Council Office, with the date of 
their arrival, the names of the parties, and the date of the sen- 
tence appealed from ; and that such transcript be accompanied 
by a correct and complete index of all the papers, documents, 
and exhibits in the cause ; and that the Registrar of the Court 
appealed from, or other proper Officer of such Court, be directed 
to omit from such transcript all merely formal documents, pro- 
vided such omission be stated and certified in the said index of 
papers; and that especial care be taken not to allow any docu- 
ment to be set forth more than once in such transcript; and 
that no other certified copies of the record be transmitted to 
agents in England by or on' behalf of the parties in the suit; 
and that the fees and expenses incurred and paid for the prepa- 
ration of such transcript be stated and certified upon it by the 
Registrar or other Officer preparing the same. 

III. That when the record of proceedings or evidence in the 
cause appealed has been printed or partly printed abroad, the 
Registrar or other proper Officer of the Court from which the 
appeal is brought shall be bound to send home the same in a 
printed form, either wholly or so far as the same may have been 
printed, and that he do certify the same to be correct, on two 
copies, by signing his name on every printed sheet, and by 
affixing, the seal, if any, of the Court appealed from, to these 
copies, with^the sanction of the Court. 

And that in all cases in which the parties in appeals shall 
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think fit to have the proceedings printed abroad, they shall be 
at liheity to do so, provided they cause fifty copies of the same 
to be printed in folio, and transmitted, at their expense, to the 
Registrar of the Privy Council, two of which printed copies 
shall be certified as above by the Of&cers of the Court appealed 
from ; and in this case no further expense for copying or print- 
ing the record will be incurred or allowed in England. 

IV. That on the arrival of a written transcript of appeal Written tran- 
at the Privy Council Office, Whitehall, the Appellant, or 

the agent of the Appellant prosecuting the same, shall be at Her*Mak^ty’s 
liberty to call on the Registrar of the Privy Council to cause 
it, or such part thereof as may be necessary for the hearing of 
the ease, and likewise all such parts thereof as the Respondent 
or his agents may require, to be printed by Her Majesty’s Prin- 
ter, or by any other printer on the same terms, the Appellant or 
his agent engaging to pay the cost of preparing a copy for the 
printer, at a rate not exceeding one shilling per brief sheet, and 
likewise the cost of printing such Record or Appendix, and that ■ 
one hundred copies of the same to be struck off, whereof thirty 
copies are to be delivered to the agents on each side, and forty 
kept for the use of the Judicial Committee; and that no other 
fees for bolicitors copies of the transcript, or for drawing the 
Joint Appendix, be henceforth allowed, the Solicitors on both 
sides being allowed to have access to the original papers at the 
Council Office, and to extract or cause to be extracted and 
copied such parts thereof as are necessary for the preparation of 
the petition of appeal, at the stationers’ charge, not exceeding 
one shilling per brief sheet. 

V. That a certain time be fixed within which it shall be the , 

duty of the Appellant or his agent to make such application for ^ b^printed 
the printing of the transcript, and that such time be within the "ithin a cer- 
spaee of six calendar months from the arrival of the transcript 

and the registration thereof, in all matters brought by appeal 
fromlEer Majesty’s Colonies and Plantations east of the Cape 
of Good Hope, or from the territories of the Bast India Com- 
pany, and within the space of three months in all matters 
brought by appeal from any other part of Her Majesty’s domi- 
nions abroad ; and that in default of the Appellant or his agent 
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taking effectual steps for tke prosecution of the appeal within 
such time or times respectively, the appeal shall stand dismissed 
without further order, and that a report of the same be made to 
the Judicial Committee by the Registrar of the Privy Council, 
at their Lordships ^ next sitting. 

Appals may yi. That whenever it shall be found that the decision of a 

be heard in 

the form of a matter ou appeal is likely to turn exclusively on a question of 

special case, agents of the parties, with the sanction of the Regis- 

trar of the Privy Council, may submit such question of law to 
the Lords of the Judicial Committee in the form of a special 
case, and print such parts only of the transcript as may be ne- 
cessary for the discussion of the same : Provided that nothing 
herein contained shall in any way bar or prevent the Lords of 
the Judicial Committee from ordering the full discussion of the 
whole case, if they shall so think fit ; and that in order to pro- 
mote such arrangements and simplifications of the matter in dis- 
pute, the Registrar of the Privy Council may call the agents of 
the parties before him, and having heard them, and examined 
the transcript, may report to the Committee as to the nature of 
the proceedings. 

And Her Majesty is further pleased to order, and it is hereby 
ordered, that the foregoing Rules and Regulations be punctually 
observed, obeyed, and carried into execution, in all Appeals or 
Petitions, and complaints in the nature of Appeals brought to 
Her Majesty, or to Her heirs and successors, in Council, from 
Her Majesty ^s Colonies and Plantations abroad, and from the 
Channel Islands, or the Isle of Man, and from the territories of 
the Bast India Company, whether the same be from Courts of 
Justice or from Special Jurisdictions, other than Appeals from 
Her Majesty ’s Courts of Vice-Admiralty, to which the said Rules 
are not to be applied. 

Whereof the Judges and Officers of Her Majesty’s Courts of 
Justice abroad, and the Judges and the Officers of the Superior 
Courts of the East India Company, and all other persons 
whom it may concern, are xo take notice, and govern them- 
selves accordingly. 

Wm. L. Bathuest. 
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Clauses XV. and XVI. of the 14th & 15th Viet,, c. 83. 

An Act to improve the administration of Justice in the Court of 
Chancery, and in the Judicial Committee of the Privy Council. 


XV. Every person holding, or who has held, the office of a judge's, if 
Judge of the Court of Appeal in Chancery, shall, if a member 
of Her Majesty ^s Privy Council, be a member of the Judicial of the Judi- 
Committee of the Privy Council. Commit 


XVI. So much of the Act of the Session holden in the third No matter to 

and fourth years of King William the Fourth, Chapter Forty- 

one, as provides that no matter shall he heard, nor shall any Committee 

Order, Eeport, or Recommendation be made, by the Judicial ^g^bers are 

Committee of the Privy Council, in pursuance of that Act, present, ex- 

c^x 

unless in the presence of at least Pour Members of the said j ord i re- 
Committee, shall be repealed ; and no matter shall be heard, 
nor shall any Order, Report, or Recommendation be made, by 
the Judicial Committee in pursuance of the said Act or any 
other Act, unless in the presence of at least Three Members of 
the said Committee, exclusive of the Lord President of Her 
Majesty’s Privy Council for the time being. 
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The Bank of Bengal 


James William Macleod 


AND 


Appellants, 


Respondent * 


On Appeal from the Supreme Court at Fort William 

in Bengal. 

Negotiable Instrument — Pronote payable to bearer— indorsement bv aaeni 

Sell, endorse and assign ’’^Meaning of. ^onsiruC’ 

The payee of promissory notes of the East India Comnanv hv « -nAwn-.. r.4 
attorney, authorized his agents at CaloutU to "sell, endorse Ld assSu" 

The“Sits 7n the k"chrraete*roV'^®"^^^^^ \ endorsement, paykble to befrer. 

Bank of k^tfafofferS arseenriU'‘th6srurt®’-^°"'’'^^ 
made the advfnc’e, ate^etd^oVser^^^^^^^^^ 

porting to be as attorney for their principal, and de^ed th“k*^the 

This was an action of detinue and debt brought by 
the Respondent against the Appellants. The declara- 

• Present : Member of the Judicial Committee,— Lori Bronehnm 
T??emSon Le|l and the Eight Hon! 

Privy Couneillor,— Assessor,— The Eight Hon. Sir Edward Eyan. 
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5 th & 6 th 
July, 1849. 
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iSjq Bank, by way of collateral security for their personal liability, at the same 
time authorising the Bank, in default of payment, to sell the notes in reim- 
The Bank bursement of the advances. The agents afterwards became insolvent, and 
OF Bengal default having been made in payment, the Bank sold the notes, and realised 
V, the amount of their loan. 

Macleod. Held, that the endorsement of the notes by the agents of the payee to 
the Bank was within the scope of the authority given to them by the 
power of attorney, and that the payee could not recover in detinue against 
the Bank. 

The rule laid down in the cases of Gill v. Cubitt (3 B. & C. 466) and 
Down V. Hailing (4 B. & C. 330), that the negligence of a party taking 
a negotiable instrument fixes him with the defective title of the party 
passing it, observed upon, and those eases declared to be no longer law. 

This Court will not entertain a purely technical objection to a party ^s 
right of action, which has not been made in the Court below. 

Upon the reversal of the judgment of the Supreme Court at Calcutta^ 
finding for the Plaintiff, this Court, in the circumstances of the constitU" 
tion ot the Supreme Court, directed a verdict to be entered for the De- 
fendants, instead of awarding a venire de novo. 

tion contained three counts, the first in detinue, the 
others in debt. The first count alleged, that the 
Plaintiff was lawfully possessed of three several secu- 
rities for money, that is to say, three promissory notes 
of the East India Company, commonly called Com- 
pany’s paper, all respectively of the four per cent, loan, 
dated 1st May, 1832, numbered, and for the following 
amounts, respectively: No. 11,914, for S. E. 14,000, 
No. 13,612, for S. E. 5,000, and No. 13,397, for 
S. E. 5,000, which the Defendants unjustly detained 
from the Plaintiff. The second count was for money 
received by the Defendants to the use of the Plaintiff’, 
and the third count was for interest. The particulars 
of demand stated that the action was brought to reco- 
ver the three several Company’s papers in the first 
eoimt mentioned, or the value thereof, with interest, 
if sold or otherwise disposed of. 

To the first count the Defendants pleaded, first, non 
detinent; secondly, that the Plaintiff was not lawfully 
possessed of the , securities therein mentioned; thirdly, 
that as to the Company’s paper, No. 13,397, the 
same was transferable by endorsement, and that the 
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Plaintiff, before the detention of the same by the De- 
fendants, endorsed the same in blank, and delivered it 
to Alexander Donald Macleod, and that A. D. Macleod 
afteiwaids endorsed it to, and pledged, and deposited 
it with, the Defendants, as a pledge and security for 
the payment of a sum of Es. 4,500 then advanced by 
the Defendants to him, togetiier with 6'|' per cent 
interest, and dor the payment of all other and future 
advances made, and to be made, by them to him, with 
inceiesc at 12 poi cent., and with power and autho- 

• II ■ ■ 

rity to the Defendants to sell and dispose of such 
Company’s paper, for their reimbursement after the 
expiration of three months from the 25th of Septem- 
ber, 1841, by public or private sale. And that in fact 
the Defendants, in pursuance of such power and au- 
thoi’ity, sold and disposed of such Company’s paper, 
after the expiration of the period of three months, 
and before the commencement of the suit, for their 
reimbursement of the sum of Es. 8,000 (the amount 
of the monies advanced as aforesaid, and of other 
principal monies advanced by the Defendants to 
Macleod, and interest thereon respectively, and then 
due) , as they lawfully might, which was the deten- 
tion of the last-mentioned Company’s paper, in the 
first count complained of. Fourthly, the Defendants 
pleaded to the first count, that the three several Com- 
pany’s papers were transferable by endorsement, and 
that the Plaintiff endorsed them, and deposited and 
pledged them to and with the Defendants, as a se- 
curity for the repayment of the sum of Es. 25,000, 
then advanced by them to Alexander Donald Macleod 
at the Plaintiff’s request, with interest, and of all 
other advances made, and to be made, by them tP 
Alexander Donald Macleod,, with interest,, and with 

B 2 
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— ^ power to sell the same by public or private sale, for 

tlieir reimbursement, after three months from the 
MACLEon. Septemher, 1841, and that in fact the papers 

were so sold and disposed of by the Defendants, 
before the commencement of the action, as they law- 
fully might be, for the sum then due and owing to 
them, to wit, Rs. 25,000, which was the detention 
complained of in the first count. And to the second 

and last counts, the Defendants pleaded nunquani in- 
debitatus. 

ihe Plaintiff in his replication joined issue on the 
last-mentioned plea, as well as on the first and second 
pleas to the first count. To the third plea to the 
fiist count, the. Plaintiff replied, that he did not en- 
doise in blank, and deliver the Company’s paper in 
the thiid plea mentioned, to A. D. Macleod, in inan- 
nei and form, &c., and upon this issue was joined. 
To the fourth plea to the first count, the Plaintiff 
leplied, that he did not endorse and deposit, lodge 
and pledge, -with the Defendants the three several 
Company’s papers, in manner and form, &e., and 
upon this also issue was joined. 

The cause was tried upon the 14th of December, 
1846, before Sir Lawrence Peel, Chief Justice, and Sir 
John Peter Grant and Sir Henry Wilmot 8eton. Paisne 
Judges, of the Supreme Court. 

It appeared from the evidence at the trial, that the 
Plaintiff, James William Macleod, scndi Alexander Donald 
Macleod ^ were brothers ; that the Plaintiff had formerly 
lesided in Calcutta, and had been a member of the firm 
of Macleod, Fagan & Co., and that he had left India 
previously to 1841; but that his brother, A. D. Mac- 
leod, was a partner in that firm; that the firm of 
^Jacleod, lagan & Co. was a mercantile house esta- 
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blished in Calcutta, and carried on a species of busi- 
ness known in Calcutta as that of agents or agency 
business; such agents hi Calcutta keeping the curi'ent 
accounts of individuals, and advancing monies on 
personal or other securities to them, and on their be- 
half, charging interest in account, and acting generally 
as such agents, in the manner and according to the 
rules and course of dealing of private bankers. 


It appeared that in the year 1841, the Plaintiif sent 
from England the following power, of attorney : “Know 
all men by these presents, that 1, James William 
Macleod, at present of Southampton, do make, consti- 
tute, and appoint, jLlexandeT Eouald JM.acleod, >^and 
Christopher Fagan, carrying on business in Calcutta, 
as agents, under the firm of Macleod, Fagan & Co., to 
be my true and lawful attorneys and attorney, jointly, 
and each of them separately in their individual names, 
or in the name of the said firm, or of any other firm 
01 firms which they or their associates or successors 
may adopt, for carrying on the said business, and on 
my behalf to sell, endorse, and assign, or to receive 
payment of the principal, according to the course of 
the Treasury, of all or any of the securities of tJie East 
India Company for shares in their public loans, pay- 
able from their Treasury at Fort William, in Bengal, to 
which I now am or may be lawfully entitled, and to 
receive the consideration money, and give a receipt 
or receipts for the same, and to do all lawful acts 
leQuisite foi’ ellecting the premises, hereby ratifying 
and confirming all that my said attorney and attorneys 
shall do therein, by virtue hereof. In witness whereof, 
I have hereunto set my hand and seal, this 3rd day of 
August, in the year of our Lord 1841.” 

On the 25th of September, 1841, A. D. 
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1S49. applied to the Bank of Bengal, for a loan upon Ms 

The Bank, own account, and offered as a security Company’s 

or BENGAL 

MACLEOD, j-j^g foEowing endorsement: — “Pay to G. J. Gordon, 
Esq., Sec. Union Bank, or ordei’, J. W. Macleod, by 
bis Attorney, A. D. Macleod.” “ Pay to A. D. Mac- 
leod, Attoniey to J. W. Macleod, order, G. J. Gordon, 
Sec. Union Bank. J. W. Alacleod, by bis Attorney, 
A. D. Macleod.” 

It further appeared, that these notes were issued by 
and under the authority of the (jovernor-Ueneral and 
Council of the East India Company, in Bengal, for the 
purpose of raising money to meet the exigencies of 
the Grovernment of India, and that they were negoti- 
able instruments, the property in which passed by 
endorsement, and in Bengal, by delivery, like other 
promissory, or bank notes, and as the ordinary cur- 
rency of the country. 

The Secretary of the Bank, upon inspection of the 
note and the last endorsement, requested to see the 
power of attorney, which was shown to Iiitti, and it 
was thereupon registered at the Bank according to 
their usual course of business. The Bank at the same 
time took a further endorsement on the note from 
A. D. Macleod, in these words, “Pay to the Bank of 
Bengal or order, A. D. Macleod.” The required loan 
was then made ,by the Bank in the ordinary course of 
business J and the note was taken as a security fo,r the 
same, together with a memorandum of deposit signed 
by A. D. Macleod, and containing a power or authority 
from A. I). Macleod to seU the Company’s paper on 
default by A. D. Macleod, in order to reimburse them 

their advances. The memorandum of deposit sMned 

and deUvered to the Bank by A. D. Macleod, by way 
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of collateral security, authorized the treasurer of the 1849 , 
Bank absolutely to sell and dispose, three months after thTbTnk 
date, by public or private sale, the Company’s paper, 
for the reimbursement to the Bank, as well of prin- ^acleod. 
eipal together with interest, paying to Macleod the 
surplus which might be forthcoming from such sale, 
he being bound to make good any deficiency after 
such sale. 

Two days afterwards, A. D. Macleod applied to the 
Bank of Bengal for a further loan of Es. 17,100 upon 
his own account, and the Bank advanced that sum to 
him, upon his depositing two other of the Company’s 
papers, numbered respectively 11,914 and 13,612, as 
security for the repayment thereof, upon the state- 
ment made by A. D. Macleod, that the same were his 
own property. The Bank at the same time took an 
endorsement of A. D. Macleod on each of such Com- 
pany s joapers, and also another memorandum of 
deposit signed by him, and containing a power to sell 
the same, similar in terms to that given by him on the 
occasion of the first loan. 

In January, 1842, on default made by A. D. Mac- 
leod, the three several Company’s papers were sold, 
according to the usual course of business, and at the 
market-rate of the day, by the Bank, in pursuance of 
the powers contained in the memorandums of deposit, 
after the expiration of the prescribed time, in repay- 
ment of the respective loans. 

Macleod, Fagan & Co. subsequently became in- 
solvents. 

The non-delivery of the Company’s papers by the 
Defendants to the Plaintiff was relied upon as the^^ ^ 
detention in the first count alleged. 

A verdict was found for the Plaintiff, the paper ^ 
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be calculated at Es. 10. 8a. discount; viz. three notes, 
S. Es. 5,000, S. Es. 5,000, and S. Es. 14,000. 

On the 21st December, 1846, a rule was granted, on 
the motion of the counsel for the Defendants, to show 
cause, why the verdict entered for the Plaintiff in the 
action should not be set aside, and a nonsuit entered, 
or why a verdict should not be entered for the De- 
fendants on the ground of misdirection, or why a new 
trial should not be granted on the ground of the ver- 
dict being contrary to evidence. This rule was argued 
before the full Court, and on the 2nd of February, 
1847, the rule was discharged with costs. Judgment 
was delivered by the Chief Justice, who, after stating 
the nature of the action, and the pleadings, proceeded 
as follows : — 

“The third plea alleges an endorsement from the 
Plaintiff to A. D. Macleod, of the note for S. E. 
5,000, and a pledge by A. D. Macleod, of that note 


to the Bank. That endorsement is denied; there was 


no proof of any delivery, in fact, of this note by the 
Plaintiff, or any one, to A. D. Macleod, in the cha- 
racter of endorsee of that note; and unless it can be 


made out that the mere possession by an attorney 
undei a power of the bill which he is authorised by 
that power to /endorse in the name of his principal, 
proves, as soon as he has written a form of endorse- 
ment on the bill in the name of the principal, a de- 
livery to him of the bill as an endorsee from his 
principal, the allegation is irot proved : the mere writ- 
rng the name of the principal is the act of the princi- 
pal, done by a substituted, instead of by his own proper, 
hand. To constitute a transfer of a bill, endorsed in 
Wank, there must be a delivery of it. In Adams v 
(4 Per. & Dav. 474), Lord Denman saj^s, "ow 
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a bill may be endorsed to a party in two ways, either 

bv la special endorsement, making it payable to that of Bengal 

4/ X, ’I 

party, or by a blank endorsement, and delivery to that macleod. 
party. In the latter way, at all events, if not in the 
former, the bill mnst be delivered to the party as en- 
dorsee, in order to constitute an endorsement to him.’ 

The continuing possession, under such circumstances, 
as are above supposed, of the attorney, is prima facie 
referable to the original delivery to him, and unless 
some ichange of circumstances be shown, the character 
of the possession must be received as unvaried. The 
original delivery is in such eases the delivery of an 
unendorsed bill which the attorney has authority to 


endorse in the name of his principal. But the party 
taking such bill from him, the attorney, when endorsed 
in the name of the principal, must call for the power, 
or take the consequences of his neglect, as the prin- 
cipal will not be bound unless the authority Conferred, 
be pursued. The endorsement being by procuration 
is notice to the transferee. In Attwood v. Munnings 
(7 B. & C. 284), Mr. Justice Eolroyd says, ‘ The word 
procuration gave due notice to the Plaintiffs, and they 
were bound to ascertain, before they took the bill, that 
the acceptance was ' agreeable to the authority given. 
Litttedale., J., says:- — ‘ It is said that third persons are 
not bound to inquire into the making of a bill ; but 
that it is not so when the acceptance appears to be by 
procuration ; the question then turns upon the autho- 
rity given.’ That was the case of an acceptance by 
procuration, but the law is the same as to an endorse- 
ment, Feavn v. FUica (8 Scott’s N. C. 241). In that 
case, Tindal, C. J., says;— ‘If Grame had endorsed 
the bill with his own hand, there can be no doubt but 
that would have been snflacient to pass the property 
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to a hona fide holder ; but where the endorsement is 
made by a third party, the question is, whether the 
third party had authority to endorse, and that lets in 
the inquiry as to what was the authority given to Le- 


negun.’ The same doctrine is applied to restrictive or 


conditional endorsements. See Treuttel v. Barandon 


(8 Taunt. 100), Sigourney v. Lloyd (8 B. & C. 622), 
and Robertson v. Kensington (4 Taunt. 30). In Si- 
gourney V. Lloyd, Lord Tenter den thus expresses him- 
self : — ‘ The use of endorsements of this kind is not 


small, nor are they, as it seems to me, inconsistent 
with the interest and convenience of commerce. Such 


an endorsement will not prevent the endorsee from 
receiving the money from the acceptor when the bill 
becomes due. If he pay it to his principal, all will be 
well, but the endorsee must look to him for the appli- 
cation of it. It will have the effect of preventing a 
failing man from disposing of the bill before it becomes 
due, and from pledging it to relieve himself from his 
own debts at the expense of his correspondent. I 
cannot see that the interests of commerce will be pre- 
judiced by our holding that such an endorsement is 
restrictive. On the contrary, I think that the interests 
of commerce will thereby be advanced. It is said, 
that it cannot be expected that bankers or others, when 
requested to discount such bills as this, should look 
into the accounts between the principal and his agent. 
I agree it cannot be expected they should ; but still, 
if they take the bill so endorsed, they take it at their 
peril, and must be bound by the state of the accounts 
between those parties.’ If the payee to whom, or to 
whose order, a bill were to be made payable, should 
write' an endorsement in blank on the bill, and give 
the bill so endorsed to one for a special purpose, as’ 
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for instance to Ms servant, to put away, or for any 
other special purpose of the like kind, indicating an 
intention to retain the bill, and the servant should 
then transfer it for value, and without notice of the 
fraud, in fraud of his master’s orders, the transferee 
would have a complete title to the Mil, as the endorsee 
in law of the payee under such blank endorsement. 
See Adams v. Jones (4 Per. & Dav. AlA), Brind v. 


1849. 
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EampsJiire (1 Mee & Wei. 365), Marston v. Allen 
(8 Mee & Wei. 494) ; and though some doubt was 
thrown out in Eayes v. Caulfield (5 Q. B. Rep. 81), 
whether the whole doctrine laid down in the case of 
Marston v. Allen could be supported, no doubt was 
expressed on the general law that a mere delivery for 
a special purpose, inconsistent with a transfer, as for 
safe custody, for instance, does not constitute a trans- 
fer of a bill endorsed in blank, though it enables the 
actual possessor to transfer the bill to a 'bona 'fide 
holder for value, and without notice of the fraud, a 
fortiori, the mere continuing possession in the attor- 
ney without any delivery at all after the endorsement 
in blank, the endorsement in blank being unaccom- 
panied by any change of possession, does not amount 
to nor evidence a transfer by delivery to such attorney, 
and any delivery to him in the character of attorney 
is a delivery to the principal. If the attorney duly 
executes his power, and delivers under the power to a 
transferee for value, his act binds the principal ; it is 
in law the writing and delivery of the principal him- 
self. If the writing and delivery are simultaneous, 
no doubt can exist in any mind that this is no delivery 
to the attorney : to hold it otherwise would be to 
establish an unmeaning fiction, dividing mentally one 
single act into two, one a real and one a fictitious act. 

V— 4 
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It is precisely the same thing if the attorney signs in 
anticipation of a subsequent intended transfer ; there- 
fore whilst the bill remains in his the attorney’s hands, 
under circumstances not proving or tending to prove 
a transfer to 'himself, the transferee cannot establish 
as to such possession an allegation of an endorsement 
by the principal to the attorney. It was however 
argued, that the attorney, A, D. Macleod, might have 
sold this note to himself ; that a sale to himself by an 
agent employed by a principal to sell, is good at law, 
though not supported in equity ; that the Bank might 
have supposed this, and that the Court may presume 
or assume it. There was no proof whatever of the 
fact, nor does any ground exist for the assumption, 
and we entirely dissent from the position that such a 
transfer would be valid at law. The principle of law 
is a clear one, that an agent shall not by his own act 
give himself an interest at variance with his duty to 
hiS" principal. By* his sale to himself, he would unite 
in himself the inconsistent characters of seller and 
buyer. It was decided by Lord Elle^hofough in 
Wright v. Dannah (2 Gamp. 203), that one of the 
contracting parties could not even be the agent of the 
other for the purpose of signing the contract of pui' 
chase. In Exp. Dyster {1 Merr. 172), Lord Eldon 
treats it as a clear legal principle. The case was in 
Bankruptcy, a petition to prove a debt. Lord Eldon 
in that case; says:— 'There isv nothing in these pro- 
ceedings' w"hich imports that he was actually a prin- 
cipal in those very dealings in which: he was ostensibly 
concerned as a broker. If that fact were distinctly 
hr oup-t before me, I should have hesitation in say- 
ing that no action could 1)6 maintained in respect of 
.those transactions, inasmuch as they clearly aipouh 


■t*f- 
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to a fraud.’ And Lord Wynford, in delivering the — 
judg*Hi6iit of th-G Housg of Lords in th.G cesg of Roths- OF Bengal 
child V. BTOohman (5 Bli. N. E. 165), says: I take macleod. 
it to be a general principle of law and equity, that a 
man cannot he a seller for one and a buyer of tha.t 
property himself.’ He adds in conclusion of his 
judgment, repeat, that Mr. RothscJiild has only on 
this occasion followed a practice which I believe has 
been acted upon in London. It is fit your Lordships 
should now say such practices cannot he endured. If 
they are common,- it is fit your Lordships should say 
in language that cannot be misunderstood, that such 
practices must not continue to prevail.’ In the case 
of Gillett V. Pe,ppercorne (3 Beav. 83), Lord Langdale 
expresses similar sentiments -. — ‘ It is said that this is 
every day’s practice in the City. I certainly should be 
very sorry to have it proved to me that such a sort of 
dealing is usual ; for nothing can be more open to the 
commission of fraud than transactions of this nature. 

Where a man employs another as his agent, it is on 
the faith that such agent will act in the matter purely 
and disinterestedly for the benefit of his employer, 
and assuredly not with the notion that the person 
whose assistance is required as agent, has himself, in 
the very transaction, an interest directly opposite to 
that of his principal. It frequently, I believe, happens 
that the same person is agent for both parties, in which 
case he holds an even hand, and acts, in one sense, as 
arbitrator between them ; but if a person employed as 
an agent, on account of his skill and knowledge, is to 
have, in the very same transaction, an interest directly 
opposite to that of his employer, it is evident that the 
relation between the parties then becomes of such a 
nature as must inevitably lead to continual disappoint- 
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ment, if not to the continued practice of fraud.’ We 
entertain the same opinions as those expressed by 
Lord Eldon, Lord Wynford, and Lord Langdale. We 
have chosen to fortify our opinions by higher authority 


than our own. The condemnation of the practice, 


that an agent may purchase for himself goods which 


he is entrusted by his principal to sell, applies strongly 
to the case of an agent in this country, for an absent 


principal in England, entrusting him with his property 
for sale. It is obviously the interest of the agent, if 
he may purchase, to purchase at a time when it would 


not be for the interest of the principal to sell ; the 
distance and want of power of supervision in the 


principal would leave him much exposed to the com- 
mission of frauds if an agent, so contracted to sell, 
could purchase for himself. The language of the 
power in question is inconsistent with the notion that 


any such power was intended to be conferred; no 
presumption can arise of a purchase which could not 
have been supported, and no evidence raises any 
presumption that such a purchase in fact ever took 
place. It appears to us, therefore, that there is 
nothing to show that any endorsement was made bv 
the Plaintiff of this note to A. D. Macleod, and that 
issue was properly found for the Plaintiff, on the issue 
raised on the plea, of not possessed. The question is 
the same as to all the notes. A question %vas made, 
whether in detinue, a lien in the Defendants could be 


proved under this plea. It is a matter not settled, 
but we are of opinion that this defence, in this action, 
is admissible. It is a question as between the Plaintiff 
and Defendants, not of lien, but of property. The 
suit , relates to negotiable securities, and the effect of 
a transfer, hona fide, and for value of such seetirities, 
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transferable by delivery, is to transfer property thongli 
tbe actual transferrer have none. It is -true that it 
would be subject to redemption, if the transfer were 
in fact a pledge, but there would not be an absolute 
and also a special property in the notes created by the 
transfer so as to render it necessary to plead a lien. 
The Plaintilf proved his title, by proving that all three 
were made payable to him, or his order. It then lay 
on the Defendants to show that the property was 
divested as against him at least. The actual transfer 


1S49. 

The Bank 
OF Bengal 

V, 

MACLEOD. 


to the Defendants was on a pledge to them by A. D. 
MacLeod for his own private debt, which pledge, the 
registered power, which applies to this note for S. R. 
5,000, clearly did not authorize, nor is it possible to 
presume that the lost power (u) contained any such 
authority. It was said, that a factor or agent imght 
pledge the bills of his principal for his own debt, for 
that he could pledge such bills, though he could not 
at Common Law pledge the goods of his piincipal, 
under a mere power of sale. The reason, however, 
of the distinction was not adverted to: it turns on 
difference in the nature of the property, not on any 
difference in the nature of the authority. A power of 
attorney is construed strictly whether it relates to 
goods or bills, the intention governs, and a man who 
gives a power authorising a sale of his bills, or other ne- 
gotiable securities, for his own purposes, certainly does 
not intend to confer, and does not confer, on the agent, 
thereby, the power to pledge the securities for the 
private debt of the agent ; and as long as such secu- 
rities re(][uire an endorsement in the name of the prin- 
cipal, no such power of pledging exists, or can take 


(a) Admissions Avere made on the trial as to this power of at 
torney. 
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place, to the prejudice of the donor of the power, the 
owner of the unendorsed securities, nor can "tlie attor- 
ney, by merely writing the form of an endorsement, 
in the name of the principal, on the securities, give 
himself such a power, or additional security to his 
transferee, for such transferee must call for tire power, 
and will take, subject to its due execution, and no 
subsequent endorsee or transferee would be in a better 
position than the first. It would be wholly immaterial 
as against the payee, how many names wex'e subse- 
quently put on the paper, either through a connected 
and unbroken chain of endorsements in full, or after 
an endorsement in blank ; the legal interest in the bill 
wmuld still remain in the payee, for no endlorsement 
authorized by him would have taken place. See Fearn 
V. Filica (8 Scott’s N. E. 241), and Rohertso'i't' v. Ken- 
sington, before quoted. It is true that in JB''earn v. 
Filica, there was no authority at ah to endox*se a bill 
of the particular description ; but the principle is a 
general one, that when an acceptance, or the drawing, 
or endorsing, of a bill is not by the proper hand of 
the acceptor, drawer, or endorser, but made by another, 
in his name, the question is always, 'tvhether tliat other 
had authority to do the act j and the judgmexit of the 
Chief Justice Tindal, before quoted, asserts tlxe general 
principle. It resembles the case of a conditional 
endorsement. Robertson v, Kensington. Tlae subse- 
quent endorsees have their remedy against prior inter- 
mediate endorsees: but as between the payee and an 
endorsee, when the first endorsement is by procuration, 
the case turns on the due execution of the po'wer. If 
the case of Collins v. Martin (1 Bos. & Pull. 648), be 
examined, the judgment of Eyre, C. J., will 'be found 
fully to support the doctrine, that the power of an 
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agent, of pledging his principal’s hills in satisfaction 
of his own private debt, turns wholly on the nature of 
the property. Bills specially endorsed to the agent ; 
hills payable to order, and endorsed in blank j bills 
originally made payable to bearer ; all these he may 
transfer, as his own act, and if he pledge them for his 
own purposes, and the lender be not cognisant of the 
fraud, he is secure — the reason is, because, the nature 
of the property is such, that the bill, under such cir- 
cumstances, is deemed the property of the agent con- 
clusively for the purposes of transfer to a Iona fide 
transferee ; but in unendorsed bills made payable to 
the principal or order, the property is in the principal, 
though the possession be transferred to the agent, and 
the power in such a case is a naked authority which 
must be strictlj^ pursued. It is unnecessary to say 
anything as to a pledge of bills for the owner’s use, 
under a power of sale, a pledge for the agent’s use, is 
clearly unauthorised. But the Defendants urge there 
was an endorsement in blank on the notes in the name 
of the principal, and so the notes became payable to 
bearer. It is admitted, that such endorsements were 
made in fact, and that an endorsement in the name of 
the principal was authorised for some purpose : no 
more is admitted, and nothing was proved, as to the 
transactions with the Union Bank, or any other parties, 
except the Bank of Bengal. No power was proved, 
which authorised a pledge for A. D. Macleod’s own 
purposes, none such can be presumed. The lost power 
is admitted to have justified a transfer by a blank en- 
dorsement, in the name of the principal, but it is not 
admitted, nor proved, under what sort of a power, 
whether general or limited, the transfers apparent on 
the notes, took place, nor under what circumstances, 
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whether they were in execution, or in abuse, of the 

ofee^ngal power. There was proof of a limited power subse- 
Quentlv sriven, and no proof of any necessity for one 

MaCLEOD. ^ JO? X ^ I,-,!- 

more general. We can make no intendment in this 
case, against the payee, of any due execution of any 
power by his attorney, A. D. Macleod •, the Plaintiff 
stands on his own right as pajme: if his attorney have 
transferred the notes, it is for the Defendants, who 
assert that such is the case, to prove it. The Plaintiff, 
the principal, whose case is, that he is the payee of 
the notes, is not bound to call the attorney or other 
person to prove that a fraud has been committed on 
the Plaintiff. It hes on those who rest on the authority, 
to show affirmatively, the authority and its due execu- 
tion: they show that the Plaintiff gave a power to the 
attorney, which authorised the attorney to endorse the 
notes in the Plaintiff’s name, for some purpose which 
is not disclosed, for they gave no evidence of the 
object for which the lost power was given, nor showed 
that such proof was unattainable. It does not appear 
that the Defendants could not have proved the nature 
of the power and the nature of the transactions with 
the first de facto endorsee, and we are unable to collect 
from any facts proved, or admitted, that any due 
exercise of any power ever took place. It was said, 
that his due execution of the power must be presumed, 
as an abuse of his trust would be the imputation of a 
criminal act, the power, it was said, being an instruc- 
tion in writing, to the agent. We think, however, 
that assuming the Statute to apply, an excess of such 
power is not necessarily a criminal act under the 
Statute. We see no limit to the application of such 
presumptions if this be inadmissible. It might be 
urged that a disputed handwriting must, prima facie, 
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be treated as genuine, since signing a name to an in- 1849 - 
strument without authority is unexplained, prima the bank 

■ -1 .. 1 1 • 1 - -.1 OF Bengal 

facie, evidence 01 a laise making, and in all cases of 
agency, the onus of proof would be shifted, and it 
appears from the act itself that no such consequences 
were intended to result. See 9th Geo. IV., c. 74, 
s. 105. We think, therefore, that no blank endorse- 


V. 

Macleod, 


ment was proved in this case, divesting the property 
of the payee. Let it be assumed, however, that such 
proof was made, stiU there was proof of the property 
in the notes being subsequently in the Plaintiff, and 
no proof that it was again divested ; but notwithstand- 
ing that circumstance, a transfer by A. D. Macleod to 
the Bank, bona fide, of the notes, if endorsed in blank, 
would transfer the property to the Bank. It becomes, 
therefore, necessary, on the assumption that an effec- 
tive endorsement in blank in the name of the principal, 
was proved, to consider, whether the Bank can be 
viewed as bona fide holders. They had notice of cir- 
cmnstances including the state of the notes themselves, 
which, in our opinion, made it their duty to inquire as 
to the mode in wliiAi A. D. Macleod, made out his 
asserted property in the notes. They made no in- 
puiries whatever, whether the registered power was 
intended to embrace the other notes that he pledged 


to the Bank as well as the latter. They Imew that it 
applied to the latter, pledged to them but two days 



and A. I). Macleod’ s production of it, in refer- 


ence to that note on their demand for a power, 


admitted of no other construetion. It might not be 
necessary to endorse the note, under it, if a good 
execution of the former power had once taken place 
as to that note. But the ease does not depend as to 
the point of bona fides ov the necessity as to any of 
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tlie notes of a transfer, under the power which was 
registered, but on the notice of the Plaintiff’s interest 
in the notes, which the transmission and acceptance 
of that power, together with all the circumstances of 
the case, conveyed. They knew also of A. D. Mac- 
Leod’s connection with the house of MacLeod, Fagan 
& Co., who appeared as endorsers on the notes. No 
inquiry whatever was made, how that firm, or A. D. 
MacLeod, had acquired any interest in any of the notes. 
A sale by A. D. MacLeod to his firm would be equally 
prohibited with a sale to himself. The transaction of the 
deposits was close upon the transmission of the power. 
On the deposit of the notes numbered, no power 
whatever was called for, though the first endorsement 
was by procuration, it was not proved that the lost 
power was then lost, or that its contents, if it were 
then lost, could not be learnt. It appears on the 
notes themselves, that there ; had been transactions 
with the Union Bank; no inquiries were made of 
A. D. MacLeod, or at that Bank, into their nature. 
That the agent had himself purchased, or that his 
house had. purchased through him, the notes in ques- 
tion, from the Plaintiff, is an inadmissible assumption, 
and the Bank required no proof whatever, in support 
of the assertion made by A. D. MacLeod, that he was 
the owner of the notes. It was urged that the words 
‘Atty. for A. D. MacLeod,’ were merely a descriptio 
persoms. It would, however, have been not merely 
an unmeaning, but an untrue description, injurious to 
the interest of A. D. MacLeod himself, if he had been 
the' owner of the notes. We think, that the conduct 
of the Bank, in not calling for inquiry, under circum- 
stances, which, in our opinion, so loudly demanded it, 
prevents them from being viewed as bona fide trans- 
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i'erees ior value; and we found tliis opinion, not on 
tiie exploded ground of carelessness or want of pru- 
dence, wlietlier in a greater or less degree. If we 
were to support this transaction, we should establish, 
as a consequence resulting from our decision, this 
position, that an attorney for an absent principal en- 
trusted with the Government paper of his principal, 
payable to that principal or owner, and unendorsed by 
such principal, has only to write a form of endorse- 
ment by procuration in his principal’s name on the 
back of the security, and then he will be able to raise 
money on it for any purposes of his own, if he will 
but assert the property to be in himself. We should 
decide, in effect, that a fiction of some transfer to the 
attorney is to be adopted, and that a power is to be 
viewed as in the nature of proprietary right; such a 
decision would be opposed to the principles of law and 
to the uninterrupted current of decisions, and it would 
tend to encourage breaches of trust; such a decision 
could not tend to promote the true interests of com- 
merce, which depends so much on the due performance 
of fiduciary engagements. The interests of depositors 
must be considered as well as the intei’ests of those 
to whom depositaries may resort for aid when needinff 
pecuniary advances. We think, that one who forbears 
to inquire, under such circumstances as the present, 
resting on a bare statement of an agent needing an 
advance, that the property is his, whilst all the cir- 
cumstances point to an opposite conclusion, must 
stand or fall by the truth or falsehood of that state- 
ment. It is his duty to inquire where the interests of 
third parties are apparent, and the absence of inquiry 
would facilitate frauds; and if he do not make that 
inquiry, because he thinks that the law does not de- 
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iS'19. mand it of tiim, he must take the consequences of Ms 

the Bank error.” 

OF Bengal 

MACLEOD. From tMs judgment the present appeal was brought, 
which now came on for hearing. 


Mr. Greenwood, Q. C., and Mr. Leith, for the 
Appellants. 

The notes came into the possession of the Appel- 
lants in the ordinary course of their business, as 
bankers. The endorsement by A. D. Macleod, as 
attorney for the Eespondent, and delivery to the Bank 
of the notes so endorsed, for value received, consti- 
tuted in law, a valid assignment and transfer. The 
Bank had no right or reason to suspect fraud on the 
part of A. D. Macleod; he brought the notes endorsed. 
It was proved in the cause, that he was empowered by 
the Eespondent to endorse and negotiate the notes. 
What inquiries, therefore, could the Bank make? 
Endorsed bills in the hands of a banker are negotiable 
instruments. Collins v. Martin (a), Bolton v. Pul- 
ler (b), Brandao v. Barnett (c). The question will 
turn upon the power conferred on A. D. Macleod. A 
person who has power to sell goods, we admit, cannot 
pledge them. A distinction, however, exists between 
goods and negotiable instruments. Woohey v. Pole {d). 
Mr. Justice Bayley, in that case, lays down the rule, 
as follows (e) “ A pawnee of goods or chattels, or a 
vendee out of market overt, has in general no better 
title than his pawner or vendor, and cannot resist the 
claim of the rightful owner j but bank notes and bills 

(a) 1 Bos. & Pul. 648. (6) i Bos. & Pul. 639. 

(c) 12 Clk. & Pin. 787. S. C. 6 Man. & Gr. 630. 

(d) 4 Bar. & Aid. 1, (g) 4 Bar. & Aid. 15. 
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of exchange stand on a different footing in this respect ^ 
from ordinary goods and chattels. The holder, Iona 
fide, and for a valuable consideration, of a hank note 
or bill of exchange, has a good title against aU the 
world ; because, in the case of bank notes, they are 
considered as money, and pass as such, and it is essen- 
tial for the purposes of trade, that dehvery should 
give a perfect title, and because in the case of bills of 
exchange, this is the law and custom of merchants, 
and it makes no difference in the case of bank notes 
or bills of exchange, whether such holder has received 
them as pawnee or otherwise ’ and he cites, m 
support of this, the ease of Collins v. Martin. Here 
the Bank were hona fide holders, for value, ° ® 

notes, and their title ought not to be invalidated by 
any misapplication of the same by A. D. <^c 
The authorities referred to by Sir Lawrence Pee , as o 
bills wrongly endorsed, do not warrant the judgment 
of the Court. In Fearn v. Filica {a) the question was, 
whether the endorser had authority to endorse; an 
to the same effect are the cases of Adams v. Jones (b), 
Rolinson v. Little (c), Robertson v. Kensington (d) 
Attwood V. Munnings (e), Sigourney v. Lloyd if), a 
Goodman v. Earvey (g). The cases of 
East India Company (h), Ex parte Twogood (^) 

V. M>Donnell (i), SmitL r. Clarhe ilc). Smrtt^ 
Mercantile Law, pp. 209-10 (4th Edit.), are strongly 

in our favour. 


) 8 Scott’s N. E. 241. 

) 9 Q. B. Eep. 602. 

) 7 Bar. & Cr. 278. 

,) 4 Ad. & EU. 870. 

) 19 ‘Ves. 229. 

Peake 225. 1 Esp. 180. 


(6) 12 Ad. & Ell. 455. 4 Per. & D. 474. 

(d) 4 Taunt. 30. 

(f) 8 Bar. & Cr. 622.' 

( %) *2 Burr. 1216- 
(j) 11 Law Times, 270. 
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The third issue was, whether the Respondent did, 
in fact, endorse ' the notes. The Court below held, 
that a party could not endorse to himself, as there 
could not be an endorsement without delivery, any 
more than he could sell to himself; and, therefore, 
that in fact he had not endorsed the notes. This is 
not law, as no delivery was requisite to complete the 
assignment. It was formerly thought by the Court 
of Exchequer, in Marston v. Allen (a), that delivery 
must be proved; but that ease has been since over- 
ruled. Hayes v. Caulfield (h), and Brind v. Hamp- 
shire (c). 


Theie is also another objection, upon which, we 
submit, the Plaintiff ought to have been nonsuited, 
as it goes to the root of his title. Detinue was not 
the proper form of atcion, and will not lie in a case 
like this. JBuIIbt s Nisi Prius, tit. ^ ^ Detinue, pp 48-9 

deposited the notes in 1841, and the 
Bank sold them in 1842: the action was brought in 

1846, at which time the Eespondent had no right of 
possession. 


Mr. PeOjCochy Q. C., for the Eespondent. 

Upon the argument of the Appellants, and the judg 
ment of the Court below, two questions arise: First 
whether the endoisement was a blank endorsement 
and secondly, whether there had been any negligenw 
on the part of the Bank. I do not dispute the prin 
ciple laid down in F osier v. Pearson {d), that a persoi 
taking Bills of Exchange hona fide for value, has £ 
good title, though he take them without care or cau- 
tion, except so far as the want of such care and cau- 


(«) 8 Mee & Wei. 494. 
(c) 1 Mee & Wei. 365. 


(5) 5 Q. B. Rep. 81 
(d) IG.M.&R. 
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tion may affect the hona ficles of the transaction. The '^49- 

question is, whether, when the notes were in the hands the bank 

OF Bengal 

of A. D. Macleod, they were negotiable by bearer. If p. 
the notes had been payable to bearer, I should not 
deny that they were negotiable ; but on the face of 
the notes it appears they were payable to James W. 

Macleod’ s order, and certainly he never endorsed them 
in blank. The third point raised by the issue, is, did 
the Respondent put a general endorsement on the 
notes. That must depend entirely on the power given 
to A. D. Macleod by his principal ; which is, to “ sell, 
endorse and assign,” or to receive payment. If, there- 
fore, A. D. Macleod had no power to do what he has 
done, the endorsement was necessarily void. The en- 
dorsement mentioned in the power of attorney was for 
the purpose of authorising him, as agent for the pur- 
poses of a sale, and it is clear law, that a. power to 
sell does not give a power to pledge. Be Bouchout 
V. Goldsmid (a). When a bill is offered for sale, it is 
incumbent on the party taking it, to inquire the autho- 
rity for its transfer, and that disposes of the cases 
cited by the Appellants. In Collins v. Martin (b), and 
Brandao v. Barnett (c), the bills were payable to bearer. 

The taker of a bill from an agent must ascertain the 
authority of the agent, he must look at the power as 
much as if it was part of the bill, and must see that 
the agent does not act beyond his authority, as, if 
the agent does so, his acts are void. Attwood v. Mun- 
nings (d). Here the Bank took the word of A. P. 

Macleod only, that the notes were his own, and made 
him endorse them, making him also personally liable. 

Adams v. Jones (e). The note was then endorsed, but 


(a) 5 Ves. 211. 

(c) 12 Glk. & Pin. 787. 
(A 4 Per. & D. 474. 


(&) 1 Bos. & Pul. 648. 
{d) 7 Bar. <S/ Cr. 278, 
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not delivered for 'the purpose of passing it. Endorse- 
ment is prima facie proof of delivery, but the delivery 
may be rebutted. Robertson v. Kensington {a). It is, 
however, said, that A. D. Maeleod endorsed to himself, 
that he was both agent and endorsee, and that it must 
be presumed that he got the note back as a hona fide 
owner ; but it is evident, that he had it merely as an 
agent, and in that case the Bank were bound to make 
proper inquiries, and in not doing so they were guilty 
of gross negligence. Crooh v. Jadis (?;), Backhouse v. 
Harrisonio), Foster v. Pearson{d), Eaynns v. Foster{e), 
Alexander v. M‘Kenzie (/). 

There is another objection, now urged for the first 
time, that detinue will not lie. Such objection can- 
not be entertained at the present stage of the appeal, 
it should, if tenable, have been urged in the Court 
below, it is now too late. — [Lord Brougham: This is 
a point purely technical, and if not taken in the Court 
below, cannot be taken here. — Mr. Greemvood: The 
point was taken by the second plea, that the Plaintiff 
had not sufficient interest to support the action.] — 
Detinue was the proper form of action. Comyn’s Dig., 
tit. “ Detinue,” 20. Williams v. Archer (g), where all 
the cases are collected. 


Mr. Greenwood, in reply. 

Their Lordships reserved judgment until the follow- 
ing appeal, which arose out of similar circumstances, 
was argued, when they delivered a joint judgment in 
both appeals {h). 


{a) 4 Taunt. 30. 

(c) 5 Bar. & Ad. 1098. 

(e) 2 Crom. & Mes. 237. 
tg) 5 Com. Ben. Bep. 318. 


(h) 5 Bar. & Ad. 909. 

(d) 1C.M.&R.849. 

(/) 18 Law Journal, N. S. 94. 
(k) See post, p. 37. 


ON APPEAL FROM THE EAST INDIES. 


The Bank of Bengal ------ Appellants, 

AND 

Cheistophbb Gteoegb Fagan - - - Respondent * 

On Appeal from the Supreme Court at Fort William 

in Bengal. 

Negoiial)le Instrument — Pronote — Endorsement hy agent — Endorsee, if 
affected 'by defect in title — Power of attorney — Construction. 

For marginal notCj see the case of the Banlc of Bengal v. Macleod, ante, 

p. 1. 

This case, involving a similar question to tlie pre- 7th 
ceding appeal, was an action of trover brought by the t. 
Respondent against the Appellants, the Bank of Ben- 
gal, upon the conversion of eight promissory notes or 
securities for the payment of money, by the Governor- 
General of India in Council. The plaint contained 
one count, which charged the Defendants with the 
conversion of the eight promissory notes or securities 
of the 4 per cent, loan, commonly called Company’s 
paper. The Defendants pleaded, first, not guilty -, 
and, secondhq that the Plaintiff was not possessed of 
the notes of his own property. Upon these pleas 
issues were joined. 

The cause came on for trial, on the 19th ot Novem- 
ber, 1847, before Sir Lawrence Peel, Chief Justice, and 
Sir John Peter Grant, and Sir Henry Wilmot Seton, 
Puisne Judges of the Supreme Court. 

The circumstances which distinguished this case 
from the last, and which appeared in evidence on the 
trial, were these 

•Present: Members of fhe Judicial Committee, — ^Lord Brougham, 
Lord Langdale, the Right Hon. Dr. Lushington, and the Right Hon. 
T.'Pemberton Leigh. 

Privy Coimoillor, — -Assessor,- — The Right Hon. Sir Edward Ryan 
V— 6 
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On tlie 4th of November, 1841, the Eespondent, an 
the Bank officer on the Bengal Establishment, drew upon his 

OF 13E N GA E 

V. bankers and agents, Macleod, Fagan & Co., at Gal- 

F AGA N 

cutta, in favour of one Tuttle Charles, for Es. 6,000, 
payable at ten days after sight. The draft was pre- 
sented for acceptance to Macleod, Fagan & Co., on the 
9th of November, 1841. In the meantime, on the 6th 
of November, the Eespondent forwarded a hoondee for 
Es. 2,000, endorsed to Macleod, Fagan & Co., at the 
same time informing them of his draft for Es. 6,000. 
The state of the account between the Eespondent, and 
Macleod, Fagan & Co., if made up on the 9th of No- 
vember, would have shown a balance of 6 annas, 8 pie, 
due from the Respondent to them. Upon the presen- 
tation of the Respondent’s draft for Rs. 6,000, Mac- 
leod, Fagan & Co., wrote to the Respondent, and inti- 
mated to him that they had no available funds belong- 
ing to him in their hands to meet the draft. The Re- 
spondent then agreed to give them a power of attor- 
ney, upon which they accepted his draft for Rs. 6,000. 

The power of attorney executed by the Eespondent, 
and sent to Macleod, Fagan & Co., was precisely in 
the same form, as the power of attorney executed by 
Macleod, and set out in the preceding case {a). 

On the 24th of November, A. D. Macleod, one of 
the partners in the firm of Macleod, Fagan & Co., en- 
dorsed and delivered to the Appellants a Company’s 
note for the sum of S. Rs. 8,500, payable to the Re- 
spondent, his executors or administrators, or his or 
their order, and bearing interest at four per cent. 
This paper was endorsed “A. D. Macleod, attorney, 
for Lieut. C. G. Fagan. Pay to the Bank of Bengal, 


{a) Ante, p, 5. 
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or order. — A. D. Macleod.” The Appellants paid 
the stun of 7,600 Company’s rupees to Macleod, who, 
at the same time, signed and gave to the Appellants 
his promissory note of that daite, payable at three 
months, for the sum of Es. 7,600, and interest. In 
this note, it was expressed that the Company’s note for 
S. Es. 8,500 was deposited with the Appellants, as a 
collateral security for the repayment, as well of the 
Es. 7,600 and interest, as of any sums which had 
been or might be advanced or paid to Macleod by the 
Appellants, and in default of payment the Bank was 
authorised to sell the Company’s paper, and reimburse 
itself, paying Macleod the surplus, which might be 
forthcoming from such sale ; and he making good the 
deficiency, if any. On the same day, Macleod, Fagan 
& Co., paid the Eespondent’s draft for Es. 6,000. 

On the 7th of Decemher, 1841, Macleod, Fagan & 
Co. endorsed and delivered to the Appellants seven 
other Company’s notes, of two of which the Eespon- 
dent was the original payee, and of the others endorsee, 
for sums amounting altogether to Es. 5,800. These 
notes were endorsed as follows : — “ C. G. Fagan, by 
his attornies, Macleod, Fagan & Co. Pay to the 
Bank of Bengal, or order. — Macleod, Fagan & Co.” 
And the Appellants, upon receiving the Company’s 
notes, paid to Macleod, Fagan & Co., Es. 5,000, taking 
also the promissory note of Macleod, Fagan & Co., at 
three months’ date, for such sum and interest, which 
promissory note was expressed in terms similar to 
those used in the note given on the 24th of November, 
by A. D. Macleod, that the seven Company’s notes 
had been deposited as collateral security for remv- 
ment of Es. 5,000, and interest, and of all sums 


29 


1849. 


The Bank 
OF Bengal 

z/, 

Fagan. 



30 


CASES IN THE PRIVY COUNCIL 


V. 

Fagan. 


18 . 49 . had been, or inigbit be, advanced or paid to Muclsod, 
The Bank pagein & Co., by the Appellants. 

Default having been made in payment, the Bank of 
Bengal sold the several notes, so delivered to them, in 
February and March, 1842, and realized the amount. 

Macleod, Fagan & Co., became insolvent, and on 
the 16th of May, 1844, an account was rendered to 
the Respondent by the assignee of the Insolvent Court, 
at Calcutta, in whom the estate of Macleod, F agan 
& Co., had become vested. The Respondent corre- 
sponded with the official assignee on the subject of the 
estate of Macle.od, Fagan & Co., and received a divi- 
dend on the balance due to him upon his account with 
that firm, in which the proceeds of the Company s 
notes in question were included. 

Upon this evidence, a verdict was found for the 
Respondent, with Rs. 12,908. 2. 5. damages. On the 
23rd of November, a rule was granted upon a motion 
on behalf of the Appellants, pursuant to leave re- 
served at the trial, calling upon the Respondent to 
show cause why the verdict entered for the Respon- 
dent should not be set aside, and a verdict be entered 
for the Respondent on the issue taken on the first plea, 
and for the Appellants on the issue taken on the second 
plea, or why a nonsuit should not be entered. 

On the 13th of January, 1848, after argument, the 
Court discharged the rule, with costs. Sir Lawrence 
PeeZ, Chief Justice, delivered the judgment of the 
Court as follows : — 

“ This case is, in our opinion, undistinguishable in 
principle from that of Macleod v. The Bank of Bengal. 
Both are founded on authorities which, if they are 
not to be followed, must be overruled by a higher 
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tribunal than this Court. The grounds upon which 1849. 
it is sought to distinguish the present case, appear to the Bank 
us to be untenable. We think there was no recogni- 
tion. The evidence does not show a sale in fact by ^agan. 
Macleod, Pagan & Co., to themselves, supposing such 
a sale to have been legally valid. We view this sale 
as a mere fiction ; it is ingeniously introduced to 
support an argument which would otherwise rest on 
no foundation. The evidence shows, that the Plain- 
titf was subse(3[uently informed of a sale, but it does 
not show that he knew the real circumstances ; and 
there is no evidence of any sale except that by the 
Bank of Bengal, which is not the sale which the argu- 
ment treats as recognised: but an imaginary sale by 
Macleod, Fagan & Co., for the Plaintiff, to themselves, 
is the subject of the supposed recognition. It is said 
that Macleod, Fagan & Co., had a lien, and that they 
transferred that hen to the Bank of Bengal. Mac- 
leod, Fagan & Co., undoubtedly had a hen 5 but if the 
nature of it be considered, the eonseq^uence to the 
Plaintiff’s success in this action, which it is sought to 
deduce, will not follow. The Bank of Bengal sold 
these securities. This act could be supported under 
the power of attorney alone. For the paper was 
speciahy endorsed to the Plaintiff, and has been by him 
unendorsed, unless the power has been executed. If 
Bills of Exchange are drawuj payable to the order of 
A., and A. pays them into his Banker’s hands without 
endorsing them, it is obvious, that though A. may 
become subsequently indebted to his Banker, and his 
Banker may have a lien on those bills, that this lien 
does not operate to transfer a property in such bills, 
and is only an equitable interest. The debts which 
they secure and evidence, are transferable by the 
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custom of Mercliauts, but transferable by tbe custom 
The Bank in sucb a case by endorsement only, not by delivery 
or Bengal endorsement ; tbe bills not being in a state 

Fagan, property in them can pass by debvery. Col- 

lins V. Martin, (1 Bos. & Pul. 648,) will, if it be atten- 
tively examined, show that it is the nature of the 
property in bills, which enlarges the power of aliena- 
tion over that which exists as to mere chattels. With- 
out a valid endorsement, no property in these specially 
endorsed securities could be transferred to the Bank, 
so as to prevent their sale from opei'ating as a con- 
version ; and by a conversion their lien would for any 
defensive purposes in this action be destroyed. The 
question is, therefore, simply this: was the power 
exercised or abused? We think upon the evidence, 
that it was grossly abused. If such an exercise of a 
power could, be supported, then a lien might be en- 
larged to the prejudice of the owner by the fraud of 
the agent. It is, therefore, in our opinion, clear, that 
the Bank of Bengal could not be in a better position 
than Macleod, Fagan & Co., against the Plaintiff. 
Ihey, Macleod, Fagan & Co., could sell the Plaintiff’s 
paper and confer property in it, if they followed the 
authority conferred: that authority, if the correspond- 
ence and the power be looked at, was not to pledge 
the paper, still less to pledge it to another for their 
own advantage. The sale by the Bank was unauthor- 
ised, since the pledge to the Bank was an unauthorised 
pledge. The real contract between the Bank of 
Bengal, and Macleod, Fagan & Co., was not a contract 
that the latter should transfer their lien, but it was a 
totally different contract: and it cannot be viewed now 
otherwise, because it is found to be unsupportable as 
it really was. What ground there is for assuming a 
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sale by Macleod, Fagan & Go., to tbemselves is best i.''49- 

^ . Ill i - ^ ^ 

tested by this ; whether on this evidence, if they had the bank 
retained the paper and it had risen in value, and the 
Plaintiff tendering to them the amount of their ad- ^^gan. 
vances had claimed to have his paper back, they could 
have said: ‘ Look at these endorsements made by us 
as your attorneys: the property is ours: we have sold 
to ourselves, and we will take advantage of the rise in 
the value.’ The Plaintiff is, in our opinion, entitled 
to retain his verdict. It is not in discussion, under 
this rule, whether the verdict should stand for the full 
amount of the damages, or for that sum reduced by 
the amount of MacLeod, Fagan & Co.’s hen against 
the Plaintiff. The Defendant has not availed himself 
of the leave offered him at the trial, to move to re- 
duce the damages, as we understand, because that 
reduction might prejuaice his right of appeal. Upon 
that point, therefore, we express no opinion. If this 
case De appealed, and our decision be sustained on the 
main question, then if the Defendant is entitled at 
law to a reduction of the damages to the extent of the 
hen of MacLeod, Fagan iiq Go,, against the Plaintiff, 
the evidence furnishes the means of making that re- 
duction, if the verdict not questioned now on this 
point can be appealed against on that ground. The 
Plaintiff, if he be legally entitled to retain his full 
damages, is certainly a trustee for the surplus; 
whether for the Hank of Bengal or for the creditors of 
MacLeod, Fagan & Co., it is not necessary for us to 
decide. A mere equitable lien could not, we appre- 
hend, furnish grotind for a reduction of damages in 
an action at law; and whether the lien ot Macleod, 

Fagan & Go., Me treated as merely a common law hen 
on a chattel, or as a lien on a negotiable instrument, ^ ^ 


0 



34 CASES IN THE PEIVY COUNCIL 

1849. needing endorsement, and unendorsed, still the lien of 
The Bank their transferee, the Bank, would be but equitable, if 
OF Bengal power of attorney was not duly exercised. A hen 

Fagan, qu a mere chattel, is not at common law transferable, 
Legg v. Evans (6 Mee. & Wei. 42), and the case is 
not within the i'actor Act. That the transfer for a 
valuable consideration of an unendorsed bill or note, 
payable to order, confers only an equitable right, 
Watkins v. Maule (2 Jac. & Wal. 243).” 

Judgment was afterwards signed for the amount of 
such damages and costs. 


h 10m this judgment, the Banl-: of Bengal appealed 
to Hei Majesty in Council, and the case came on for 
hearing at the same time as the appeal of “ The Bank 
of Bengal v. MacleoW’ (o). 

fciii T 7 edevick J. hesiger, Q. C., Mr. (jrfeenwood, 
^j.C., and Mr. Bare, lor the Appehants. 


ihe notes in question were negotiable instruments, 
and came into me iiands 01 tne Appellants, in the 
course of tneir business as Bankers. Macleqd, Eagan 
A Co., weie me agents at Catc%tta of me Respondent, 
to whom they had aavanced money, on the securities 


of those very notes, and ne in return empowered them 
to endorse the notes j which mey dia, for value re- 
ceived, to the Appellants. The Appellante have 
nothing to do with the alleged fraud of Macleod, 
E agan & Co., in pledging the notes ; they could have 


no reasonable grounds for suspecting that they were 
improperly dealing with the notes. The question 
really turns upon this, whether the power was pro- 
perly exercised by them. The form of the power 


(a) Antej p. 1. 
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of attorney granted by the Respondent to Macleod, 
Fagan & Co., is to “ sell, endorse and assign, ” and 
may, therefore, be read distributively or conjunctively, 
as you please. Baldwin’ s Case (a). The Bank were 
authorised by law in selling. In Stierneld v. Hol- 
den (b) the pledgee sold, and it was held, that he could 
uot be sued in trover for bills of lading. Every deed 
is to be taken most strongly against the grantor. He 
cannot defeat his own grant. Gomyn’s- Dig., tit. 
“ G-rant,” E. 14. But it is said that the power to 
endorse is auxiliary only : that is not so ; it is the 
real object of the power. In Murray r.The East 
India Company (c), and Fenn v. Harrison (d), there 
was no authority given by the power to endorse ; those 
oases, therefore, are distinguishable from the present. 
Exparte Twogood {e), Exparte Pease (/), and De Bou- 
choxit V. Goldsmid (g), are to the same effect. 

Mr. Serjeant Byles, Mr. Peacock, Q. 0 ., and Mr. 

Maude, for the Respondent. 

The power of attorney given to Macleod, Fagan & 
Co., was for the purpose of enabling them to deal 
with the notes as agents for the benefit of the Respon- 
dent, it did not give them any authority to pledge the 
notes ; their pledging or assigning them to the Appel- 
lants was, therefore, a fraud upon the Respondent. 
An unauthorised endorsement conveys no more title 
than a forgery, and the question is, whether this en- 
dorsement entirely converted the note into a bill pay- 
able to bearer, and if so, was it authorised? Powers 

.(a) Leon. 74. (&) 4 Bar. & Cr. 5. 

(c) 5 Bar. & Aid. 204. (d) 3 Term. 757, 4 Term. 177. 

(e) 19 Ves. 229. (/) 19 Ves. 25. 

(g) 6 Ves. 211. N 

d2 

Y—1 ■ 
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of attorney are to be construed and limited to their 
expressed particular object. Chitty, “ On Bills of Ex- 
change,” p. 29 (9th. Edit.). In this case there is no 
power given to pledge. The authority is “to sell, en- 
dorse and assign.” It is admitted that the notes were 
pledged for the personal use of Macleod, Fagan & Co., 
at less than their value, and that the agent also gave 
his promissory note to the Bank. An agent cannot 
deal for himself at law or in equity. Farebrother v. 
Simmons (a), Brookman v. Rothschild (b), Marshall v. 
Kinner (c). If the word “ endorse ” had been the only 
word, he could have sold ; but we submit that the 
word ‘ ‘ endorse ’ ’ is controlled by the context, and 
these words must be taken collectively, and that the 
Appellants wholly failed in making out any defence to 
the action. There was quite sufficient grounds to in- 
duce the Banli to suspect that Macleod, Fagan & Co., 
were dealing improperly with the notes. They also 
referred to Watkins v. Maule {d), Queiroz v. True- 
man (e), Stierneld v. Holden (/), Shipley v. Kymer {g), 
Kuckein v. Wilson (h). 

Mr. Greenwood, in reply. 

The power “to sell, endorse and assign” is general. 
The Bank of Bengal had no reason to suspect fraud 
on the part of Macleod, Fagan & Co., if indeed, there 
was any. It was perfectly reasonable to suppose, that 
as the balance was against Fagan, and he wanted 
moneys he wished to raise money by pledging the notes. 

[a) 5 Bar. & Aid. 3.S3. 

(«) 1 Stark. 499. 

(e) 3 Bar. & Cr. 342 
(g) 1 Mau. & Sel. 484. 


(/;) 3 Sim. 153. S. C. 5 Bli. N. S. 165. 
(cl) 2 Jac. & Wal. 237. 
if) 4 Bar. & Or. 5. 

(A) 4 Bar. & Aid. 443. 
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It might be imprudent at that time to sell them, when 
the money could be raised by pledging. 

On the 19th of July, 1849, judgment was delivered 
in this appeal, and also in the preceding case of “ The 
Bank of Bengal v. Macleod” (a), as follows, by 


1849. 

' ^ 

The Bank 
OF Bengal 


EL 

Fagan. 


Lord Beougham : 


Both these cases involve the same question, and de- 
pend mainly on the decision of that question. If it lothjmy, 
be determined in the Appellants’ favour, in the first 
appeal, they are both decided for them ; if that be 
given against them, special circumstances, peculiar to 
the second appeal, require to be considered. 

That question relates to the authority which the 
house of Macleod & Co., agents of James William 
Macleod, in the one case, and of Captain Fagan, in. 
the other, had to endorse the paper belonging to these 
principals, and deposited with them as agents, and the 
authority is the same in both cases ; for although a 
correspondence, peculiar to the second, is relied upon, 
as qualifying or limiting the authority, it does not 
appear to us to possess that virtue ; even supposing it 
could be imported into the consideration of the ease, 
and allowed to influence the construction of the 
power of attorney, on which the authority of the 
agents rests. 

It is admitted, on all hands, that if Macleod & Co., 
having the bills in their possession, had no power to 
endorse them, their act of endorsation would convey 
no title to the party taking and discounting them, any 
more than a forgery would do. It is equally admitted, 

(a) See p. 1. 
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V, 

Fagan. 


1849 - on the other hand, that if they had the authority to 
jebank endorse, their endorsement passed the property. It 

L T 

may he taken as also established, that whatever may 
have been the law laid down in Gill v. Cubitt (3 B. & 
C. 466), and Down v. Hailing (4 B. & C. 330), and 
one or two other cases, and not abandoned, at least, 
as far as the language went, which the Court used in 
some subsequent cases, is now law no longer ; and 
that the negligence of the party taking a negotiable 
instrument does not fix him with the defective title 


of the party passing it to him. Thus, the main and 
fundamental question is, had Macleod & Co. authority 
to endorse under the power of attorney'? Which is in 
the same words in both cases. 


It is to “ sell, endorse and assign, or to receive pay- 
ment of the principal according to the course of the 
Treasury — and to receive the consideration-money, and 
give a receipt for the same.” It is contended for the 
Respondent, that the words, “ sell, endorse and as- 
sign,” used conjunctively, cannot be used in the dis- 
junctive, but that the only power given to endorse is 
one ancillary to sale, and that we are to read it, as if 
it were, power to sell, and for the purposes of selling, 
to endorse. This construction is endeavoured to be 
supported by referring to the variation of ‘'or” for 
‘ ‘ and ’ ’ immediately following — ‘ ‘ or to receive the 
money at the Treasury.” We are unable to go along 
with this view of the instrument. The variation is 


clearly owing to a new subject-matter being introduced. 
The matter first dealt with, is the use of the paper as 
a continuing and subsisting instrument, as securities 
not paid off ; the matter afterwards dealt with, is 


receiving of the money due on these securities, when 
paid off, and when they ceased to exist — ^it is called 
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‘ ‘ payment of the principal,’ ’ and then follows a like 
power to receive the consideration-money, and give 
receipts ; that is, to receive the money, and give re- 
ceipts for the money arising from the sale, endorse- 
ment, and assignment, because to that alone could this 
clause apply — ^the giving up the paper to the Treasury, 
authorised by the second clause, requiring no receipt 
whatever. 


1849. 


the Bank 
OF Bengal 


V, 

Fagan. 


The change of “ and ” for “ or ” in the second 
clause does not, therefore, appear at all to alter or 
affect the construction of the first clause or member 
of the sentence. Shall we, then, say, that a power 
to “ sell, endorse and assign,” does not mean, a power 
to sell, a power to endorse, and a power to assign? 
And would not such a negative or exclusion be doing 
violence to the plain sense of the words? If we adopt 
this exclusive construction, we must hold, that these 
words not only give no powers to endorse, without 
selling, but also, that they give no power to sell with- 
out endorsing, and we must suppose the agent acting 
under such a power to be entirely crippled. Now, as 
there can be no doubt that this is a general form for 
powers of attorney to deal with negotiable instruments, 
and that in the general ease, whatever may have been 
the understanding in the case at the Bar, the power 
to endorse is intended to be conveyed. Were we to 
adopt the Respondent ’s construction, we should sanc- 
tion this position, not only that all powers now exist- 
ing and acted on, and which have been acted on, if 
conceived in this form, are most defective, indeed, 
almost inoperative, and that what has been done under 
them, and is now done under them, is insufficient to 
convey a title to the taker of the negotiable instru- 
ment, but that in future, to make such powers com- 
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/ 849 - plete, indeed, to render them useful, a new and very 


Fagan. 


The Bank tautologous phraseology must he adopted, as this, 
V. “ power to sell, and also to endorse, and also assign 
or to endorse without selling, or to assign without sell- 
ing or endorsing, or to sell without endorsing,” and so 
forth. It appears to us, that the rational and the na- 
tural construction is the one which represents a power 


“to sell, endorse, and assign,” as a power to sell, a 
power to endorse, and a power to assign — so that these 


acts may be done apart or together, and that the powers 
are conveyed conjointly and severally. The elliptical 
mode of expression, by not repeating the words “ a 
power,” or “full power,” we consider to be thus pro- 
perly supplied, and the expression thus justly ex- 
pounded in the ordinary mode of parlance. 


But it is said, that the power was given to do the 
acts in question on the donor’s behalf. This is really 
only saying, that what the agent is to do, he is to do 
as representing the principal ; as doing it on behalf of 

y 

or in the place and in the right of, the principal. But 
it is further said, that even if the expression be read 
' as only amounting to this, the endorsement is to be 
only made for the benefit of the principal, and not for 
the purposes of the agent. We do not see how this 
very materially affects the case, for it only refers to 
the use to be made of the funds obtained from the en- 
dorsement, not to the power ; it relates to the purpose 
of the execution, not to the limits of the power itself ; 
and though the endorsee’s title must depend upon the 
authority of the endorser, it cannot be made to depend 
upon the purposes for which the endorser performs 
his act under the power. 

We find great reason- to commend the ability and 
learning and diligence shown, in the judgment deH- 
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vered below. But it would have been more satisfac- if! 4 g. 
tory to have found that the argument, as urged before xii^NK 
us in support of the judgment, had been considered Bengal 
by that Court. On the contrary, we cannot find any fagan. 
reference to the terms of the power, either in the 
judgment or in the reasons given in the petition of 
appeal. The Court seems to have assumed, that there 
was no authority to endorse. Indeed, the printed 
eases do not themselves seem to take the point, or to 
raise the question; and yet the Respondent here dis- 
tinctly admits that the judgment cannot stand, if there 
was the power to endorse generally 

I have seen, since the argument, the printed forms 
used at the India House, of powers of attorney. They 
are all in the words here used, “ endorse, sell and 
assign,” and their title, which is placed in red ink at 
the top of the page, shows the meaning affixed in prac- 
tice, to those woi'ds. It is, power “to sell or endorse.” 

Much reliance was placed by the Respondent on the 
case of De BoucJiout v. Goldsmid (5 Ves. 211). But 
the question there was, whether shares could be 
pledged by an agent acting under power “ to sell, 
assign and transfer,” and the undisputed law, as to 
his being unable under an authority for selling, to 
pledge goods of his principal, was held applicable to 
shares as well as goods. The question here arises on 
a negotiable instrument, and it was by no means de- 
cided in the case referred to, that a power to “sell, 
endorse and assign,” is confined to selling, without 
extending to endorsing. The frame of the two powers 
upon the construction of which the whole question ^ ^ ^ ^ ^ ^ ^ 

here turns, is entirely different in the two cases. In 
the case of Re Bouchoid v. Goldsmid, there are only 
the words “ sell, assign and transfer,” and no word^^^^^ ^ 
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1849. 


of pledging, or referring to deposit, at all. In 1834, 
thebank I examined fully all the eases within the principle of 
' V. De Bouchout v. Goldsmid, in the case of Wilson v. 


FaGan. 


Moore (1 Myl. & K. 337), — approximating to the 
former ease, and I am informed that this decision of 
Wilson V. Moore has since been constantly cited, as 
ruling the question ; but I must remark, that in the 
judgment there given, I cited the cases of Gill v. 
Gubitt, and Down v. Railing, as having gone far to 
overrule Lawson v. Weston (4 Esp. 56). These cases 
are no longer law, and Lord Kenyon’s opinion is set 
up and supported by all the lawyers. 


As we are with the Appellants on this fundamental 
point, in both cases, it becomes unnecessary to say 
anything of the peculiar circumstances, which distin- 
guish the second from the first appeal. There must 
be a reversal in both appeals. 

In answer to the question of Counsel respecting the 
form of the Order to be made. 

Lord Brougham said, that the judgment in both 
appeals being reversed, the Defendants ought to be 
placed in the same situation, as if there had been a 
verdict for them in the first instance: and there being 
no jury at Calcutta, the Court being both Judge and 
jury ; it would, therefore, be out of all question to 
grant a new trial. The verdict must, therefore, be 
entered for the Defendants, in both cases. 

By Orders in Council, bearing date the 30th day of 
July, 1849, I't was ordered, that the judgments of the 
Supreme Court of Fort William, in Bengal, be and the 
same were thereby reversed, and that verdicts be en- 
tered for the Defendants in the said causes or actions. 
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The East India Company - - _ . Appellants, 

AND 

Oditchurn Paul Respondent* 

On Appeal from the Supreme Court of Judicature at 

Fort William in Bengal. 

Limitation — Contract — Breach — Action in assumpsit — Starting point of 
\limUation — Bvidence — Improper admission of — If a ground of inter- 
ference in appeal. 

The Statute of Limitations, 21 Jae I., c. 16, extends, to India. 

The Statute, 9 Geo. IV., e. 14, (extended to India by the Indian Act, No. 

XIV. of 1840,) held to apply to an action pending in the Supreme Court 
at the time of its introduction into India. 

In assumpsit, the breach of a contract is the cause of action, and the 
Statute of Limitations runs from the time of the breach, and not from the 
time of the refusal to perform the contract. 

In 1822, A. purchased at a Government sale, at Calcutta, a quantity of 
salt, part of a larger portion then lying in the warehouse of the vendors 
(the Government) where the salt was to be delivered. By the conditions 
of sale, it was declared, that on payment of the purchase-money, the pur- 
limitation — Evidence — Improper admission of — If a ground of inter- 
of the salt; there was also a stipulation that the salt purchased should 
be cleared from the place of delivery within twelve months from the day 
of sale, otherwise the purchaser was to pay warehouse rent for the quan- 
tity then afterwards to be delivered. The purchaser paid the purchase- 
money, and received permits for the delivery of the salt, which was deli- 
vered to him in various quantities, down to the year 1831; in which year, 
an inundation took place, which destroyed the salt in the warehouse, and 
there remained no salt to satisfy the contract. The purchaser petitioned 
the vendors for a return of the purchase-money, which was refused, on the 
ground, that the loss happened through his negligence in not sooner clear- 
ing the salt from the warehouse. An inquiry, however, took place at the 
instance of the Government, who referred the matter to the Salt Collector 
for a report- This inquiry was made by the Government without the pur- 
chaser being a party to it. The Collector did not make his report till the 
year 1838, and upon that report, the Government refused to return the 
purchase-money, claimed in respect of the deficient salt. The purchaser 
then brouglit an action of assumpsit for recovery of the purchase-money 
of such part of the salt as had not been delivered, alleging, as a breach, 

This was an appeal against an order made by the sth & 6 th 
Supreme Court at Calcutta, refusing a new trial in an 1849! 


* Present : Members of the Judicial Committee , — ^Lord Langdale. 
Lord Campbell, the Right Hon. Dr. Lushington, and the Right Hon. 
T. Pemberton Leigh. 

Privy Conneillor,— As.5e.ss0r,— The Right Hon. Sir Edward Ryan. 

V— 8 
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1849. the non-delivery thereof. To this the Defendants pleached tTiP ca+atnfo a-p 
" that the cause of action had accrued withiix vpars hpfnvA 

INDIA •“ P#® w'ii ionL a 

for the Plaintiff. Held, upon appeal, reversiiiff siioli vAvr^^^^+ +tio+ 

COM ANY -when the purchaser applied for the residue of the salt, 3.11. cl \vas told tTifl+ 

nniTf^trnDN ^^0 deliver, the contract was broken, and the ennse of ocMon 

Oditchdrn accrued from the time of such breach ; and that the suhseauent inauirieq 

' suspend the operation of tlie Statute of Limita- 

tions, till the year 1838 , the time of the final refusal, andl tlint vATAAriir 
was barred by the Statute. t. y 

Semble . — There may be an agreement, that in considera-fcion of an iiimiirv 
into the merits of a disputed claim, no advantage should 130 nf 

Statute of Limitations, in respect of the time employed ixa tlie inriiiirv anri 
an action might be brought for a breach of such agreexxxeiat ^ 

At the trial, certain documents contained in the Selieci tile fn fhp 
of the Defendants to a Bill of Discovery filed in Equity 4 ei-e read Tevl 

fea“rthf 9 n’'' Defendants to 

lead the answer to which the Schedule was annexed. Held, tliat 

Supreme Court at Calcutta, being jurymen as well as judg-es,' had refused 

to allow the answer to be read, on the ground tliat sueli aiisxver contained 

nothing material to the issue which eonld influeiiee theix’ verdict a^ new 

trial on the ground of such refusal would not be granted. ^ 


action of assumpsit, brought by the Respondent to 
recover damages from the Appellants f oi' part of the 
purchase-money of a quantity of salt. The action 
was grounded on the non-performance, by the Appel- 
lants, of the contract, to deli’vei* the whole cqaantity of 
salt sold. 

The facts of the case, as they appeared, in evidence 
at the trial, were as follows: — 


In the month of March, 1822, a public sa,le of salt 
belonging to the Appellants took place at C alcutta in 
pursuance of an adveitisement. Among'st the salt 
advertised for sale were 230,000 maunds in the zilldh 
of Hidgellee, and 160,000 maunds in the division or 
sillah of Tumlooh, the former of which places lies on 
the sea-coast, to the south-west of Calcutta. By the 
conditions of sale, contained in the advei'tisement, the 
salt was to be transported from the places of delivery, 
which were fully detailed in an advertisement pub- 
lished at the Government office, at the i*isk of the 
pui-chasers. On a payment in ready money being 
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made, an order was to be immediately issued by the > 849 - 

Secretary to the Board of Customs, Salt, and Opium, the East 

India 

for the delivery of a quantity of salt equivalent to it, company 
and the merchant was to be furnished with the order oditchurn 
for delivery, and such roivannahs (a) as he might re- 
quire for the salt, on his paying the rowannah fees as 
usual; It was further declared and stipulated, that 
all lots be cleared out from their respective places of 
delivery within the period of twelve months from the 
day of sale, and that in failure of such clearance, the 
purchaser should be subjected to the payment of 
golali (h) rent, at the rate of Es. 5 per 1,000 maunds, 
per mensem, and a deduction for wastage at the rate 
of half a m.aund per 100 maunds per mensem, to corh- 
menee from the expiration of the allotted period of 
clearance. That such lots as were not cleared out 


within the above period of twelve months, should be 
retained by the Salt Agent, or Superintendent , of the 
golahs, until the claim for golah-rent should have been 
adjusted ; or such portion thereof should be sold by 
public sale, as the Board of Customs, Salt, and Opium, 
might deem requisite, for realizing the amount due. 


The sale took place on the 15th of March, when 
the Eespondent became the purchaser of 34,000 
maunds, oi the years 1227 and 1228, B.E., then lying 
in golahs of the Appellants, in sillah HidgeUee, and 
1,000 maunds in other golahs in zillah Tumlooh, at 
which golahs the salt was to be delivered. 

The purchase-money for the salt having been paid, 
the Eespondent was furnished with chaurs, or delivery- 
orders, from the Secretary of the Board of Customs, 


(a) Permits, (&) Warehouse, 
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1849 - dated 2nd of July, 1822, for the salt, and of one of 

N 11 in— 

THE East which the following is a copy: — 

INDIA 

COMPANY 

(ditchurn “ Eidgellee Division. 

Paul. 

“ Kalleenagur District, 995 maunds of 82 sicca 
weight. Oditchurn Paul having paid for the clearance 
of 995 maunds of salt of 1228, being in full of his 
purchase of lot No. 34, on the 15tli of March, 1822, 
you will please to weigh off and deliver the same to 
him on receipt hereof, but not suffer to be removed 
from the ghaut till the rowamiahs for the salt shall be 
produced to you, after which you are to let it pass 
without further delay.” 

At the same time the Respondent was furnished 
with rowannahs for the removal of the salt, current for 
one year from their date. 


The Respondent omitted to remove the salt, and in 
the month of May, 1823, more than twelve months 
after the purchase of the salt, while it still remained 
in the golahs of the Appellants, an extensive inunda- 
tion of the sea occurred in the district of Hidgedlee, 
where the golahs containing the salt were situated, and 
the consequence was, that a quantity of the salt pur- 
chased by the Respondent was destroyed, and a por- 
tion of the residue was deteriorated in value. A 
portion of the salt that remained was removed, but 

down to 1831, a quantity of it still remained in the 
golahs. 

From the time bf the sale, with the exception of 
certain renewals of the rowannahs made on the appli- 
cation of the Respondent, no communication was 
received by the Board from the purchaser of the salt 
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until 1827. On the 27th of February, in that year, 
a petition was presented by the Respondent to the 
Board, in which, after stating that he had sold the salt 
to sub-puj-chasers, who had afterwards failed in busi- 
ness, he prayed, that in consideration of the heavy 
loss which he must suffer, the Board would order a 
remission of golah-vent and deduction for wastage, to 
which he had become liable. The Board authorised 
the remission solicited by him, of wastage and golah- 
rent mentioned in his petition. 

On the 21st of May, 1827, the Respondent pre- 
sented another petition to the Board, in which he 
stated, that the 34,000 maunds of salt purchased by 
him, which were lying in the golahs in Eidgellee, re- 
mained still uncleared, and that the salt was unsaleable 
in consequence of the injury which it had sustained 
from the inundation, and also stated that the rowan- 
nahs for the delivery of the salt were then pledged 
with Mehajuns or bankers, and he prayed that the 
purchase-money, with interest, might be returned to 
him. 

The Board referred this petition to their salt agents 
at Eidgellee, who reported thereon, denying the alle- 
gation contained therein ; wjhereupon the Respondent 
presented other petitions to the Board, which were 
similarly referred, and the Board ultimately determined 
they could make no order. 

In November, 1830, renewed rowannahs, for the 
period of six months, were obtained by the Respon- 
dent, and in January, 1831, application was made in 
the name of the Respondent, for part of the salt ; and 
the salt agent, not being satisfied whether the 
rent and wastage, as stipulated by the original condi- 
tions of sale, ought or ought not to be charged, he 


1S49. 

>. , / 

the East 
India 
Company 

V, 

Oditchurn 

Paul. 
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oil the 11th of January, 1831, wrote to tlie Board for 
the East directions on the subject. In the same month, viz 
Company oh fhe 2oth of January, 1831, Juygomohun St 


"OS as 


oditchl’rn ■^’^^’UiHdruohun Seal, wlio represented IhcmseK 

PAUL, pledgees of the rowamiahs granted to the Ee.spondent, 
presented a petition, stating the doubt rais(al by thj 
salt agent, and praying that the salt might be ordered 
to be delivered without deduction. 

Ill consequence of these communications 


iAOcllX 

sent the following directions to the salt aaent: “ 


golali-xmt and wastage adverted to by you were re 
mitted by the Board on the 21st of ManJi, 1827 
under a promise on the part of the holder that 
salt should be cleared from tlie imblic gnlahs imme- 
lately. Neaily four years having elapsed since that 
period, and so long a delay after tbe assurances given, 
would fully justify the Board’s non-observancti of a 
conditional promise altogether. Tin,- are not desii^ 
ous, however, to press too hardly on the holders 
th^ chaurs and rowannahs, as they are l>elicH-ed 
suffered considerably by these transactions witli Ram 
rutton Mulkck (the original imrchaser) ; they 
therefore forego any claim on the part of the G<;.. 
rnent to golah-vent or wastage, due prior to the 2xa. 

Lti P‘H'iod, it was 

ntirely the fault of the holders that tlie salt was 

cleared out on the most favours 

selves, they see no resison why any abatement should 
be^made in the demands of the department; they 
theiefore request that you will levy golaJw^ 
dotage on the salt from the 21st of March, 18%,. 

On the 29th ol January, 1831, Juggomohun Seal 
presented a fresh petition, in wlneh In 

the circumstance of the salt not having been exported 


mu**': 


^ < 
f ? 
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immediately was not imputable to the negligence of 
the merchant; that by reason of part of the salt 
having been found foul, discussions had arisen; and 
that, in consequence of the salt agent having main- 
tained that the salt in store was the very salt sold, it 
was found there was no alternative, and that, accord- 
ingly, in November, 1830, a renewal of the rowannahs 
had been obtained; and he urged that the golah-veni 
and wastage should be wholly remitted. 

Whereupon it was determined by the Board not to 
exact the golah-vent and wastage. And on the 4th of 
May, 1831, Juggomohim Seal entered into an agree- 
ment, that, in fairly weighing out the salt from the 
Sircarry golah, if, in the dryage from the 21st of 
March, 1827, there be found a trifling diminution, he 
would make no claim on that score. 


1849, 

N , ^ 

The East 
India 
Company 

Oditchxjrn 

Paul, 


A part only of the salt was removed, and on the 
30th of October, 1831, a second inundation took place, 
whereby a great part of the salt purchased by the 
Eespondent, and still lying in the golahs, was de- 
stroyed. 

On the 10th of February, 1832, Juggomohun Seal 
presented a petition, whereby, without noticing the in- 
undation, he alleged, that he had removed all the salt 
that could be had, and that there turned out to be a 
deflciency of more than 10,000 maunds, and he prayed 
that he might be compensated, with interest. 

On the 9th of March, 1832, this petition was re- 
ferred by the Board to their salt agent, Mr. Domii- 
^/iOTwe, for investigation. 

On the 13th of July, 1832, Juggomohun 5'eaA pre- 
sented another petition, representing that no report 
had 3 ^et been made by the salt agent. In consequence, 
on the 17th of 1832, another letter was ad- 
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1849 - dressed by the Board to Mr. DonnitJwrne, calling his 

s.., 

the East attention to the subject. 

COMPANY On the 14th of August, 1832, Mr. Donnithornd 
oditmurn uaade a report to the Board, by which he showed the 
actual quantities which had been delivered to the pe- 
titioner, and deduced the result to be as follows : 
“The actual deficiency occasioned by two serious in- 
undations, as also by wastage, during the great length 
of time the article was allowed to remain in the golahs, 
7,639 maunds;” adding, “had the Beoparee cleared 
the salt out of the golahs, according to his engagement, 
instead of perpetually offering objections, no defalca- 
tion would have arisen j but fully aware, as I conceive 
from the information of his gomastahs, that a dreadful 
loss must have taken place by the late hurricane, he 
has been induced to offer this false representation, in 
order that the total loss of the article should be 
ultimately sustained by the Government.” 

In consequence of this report, the Board did not 
accede to the claim made for compensation, and for 
more than two years nothing further was heard on the 
subject. On the 17th of September, 1834, Juggomo- 
hun Seal presented another petition, in which, after 
referring to his petition of the 10th of February, 1832, 
and the report made thereon, he stated that prior to 
the storm of the 31st of October, 1831, he had deli- 
vered in his ohaur and rowannahs, and that then a large 
quantity of the salt was not forthcoming, and prayed 
that the money, with interest and expenses, should be 
returned. On the 30th of November, 1835, he again 
presented a petition for the same purpose, stating that 
no order had yet been made by the Board on his peti- 
tion of the 10th of February, 18B2, and praying that 
the Board would make the order desired. 
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In the meantime, Mr. Donnithorne had retired from 1849- 
the office of salt agent at Hidgellee, and Mr. John thTeIst 
Henry Barlow was appointed to succeed him, and the coXny 
B oard having determined to make renewed inquiry oditchurn 
into the subject, on the 12th of December, 1835, for- Paul.; 
warded to Mr. Barlow the former petition of the 10th 
of i ebruary, 1832, Mr. Donnithorne’s report thereon, 
and the subsequent petitions. 

Mr. Barlow instituted the inquiry, and on the 16th 

of May, 1838, communicated the result to the Board 
in a letter. 

Though Mr. Barlow’s report was in some respects 
rather more favourable to the Eespondent than that 
of Mr. Donnithorne, still it appeared to the Board that 
there was no ground to doubt but that the deficiency 
in the salt was owing entirely to the inactivity and 
negligence of the Respondent in leaving the salt un- 
I’emoved for so many years j and, under these circum- 
stances, the Board declined to accede to the prayer of 

the petitions, and refused to make an order in his 
favour. 

On the 18th of July, 1839, the present action was 
commenced by the Respondent against the Appellants, 
on the plea side of the Supreme Court of Calcutta. 

The declaration contained three special counts: the 
first count stated, that on the 2nd of July, 1822, the 
Respondent bought of the Appellants large quantities 
of salt, of the manufacture of certain years, deliver- 
able to him at certain golahs or storehouses of the 
Appellants, situate at Kalleenagur, in the sillah ot 
Hidgellee, in the province of Bengal, sB. any tiTna 
within twelve months from the H)^B ot Ma/rch, iSS3.y 
and thereafter to be subject to golah-xent at a certain ' 
rate per annum, and subject to certain deductiohs for 

■ B 2 
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1849 - waste as therein specified: whereupon the Appellants 

THE EAST promised to deliver the salt to the Kespondent, from 
India ^ ^ 

COMPANY the ffolahs at Kalleenagur, on production of the chaiirs 

ODiTCHURNand rowannahs, when the Appellants should be re- 
PAUL. quested so to do. And that, although he, the Eespon- 
dent, had frequently, since the 2nd of July, 1822, 
requested the Appellants to make delivery of the same 
salt to him, at ut ulorosaid, upon production 

of the said chaiirs and roimnnahs, and offered to pay 
(jolaJi-i'&ui, and allow the deduction for wastage at the 
rates respectively agreed; and altliough the Aijpellants, 
in part performance of their iiromise, had, at dilferent 
times, since the 2nd of July, 1822, delivered to the Ee- 
spondent, divers, to wit 36,000 niaunJs of the salt, in 
part of the salt so bougdit ; yet the Appellants liad wholly 
neglected and refused to deliver the residue of the salt 
to the Eespondent. The second and third counts were 
similar to the first, varying ozily as to the (puintities 
oi salt, and the places where it was deposited, and the 
time when it was deliverable. The declaration also 
contained the usual money-counts for money had and 

received on an account stated, and for interest, and the 
damages were laid at Es. 200,000. 

The A.ppellants pleaded the following pleas to the 
declaration First. Non anauniimt. Secondly; that 
t e alleged cause of action did not accrue within six 
years, as required by the English Statute of Limita- 
tions. Thirdly; as to the first count, that the 4, 

maunds of salt therein mentioned were suffered by 

Eespondent to remain in the yvlahs of the Appellants 
aX Kalleenagur, in the zillah of Eidgellee, from the 
IStli of ifforclt, 1822, to the 27th of May, 1823, the 
time of the tempest and inundation hereinbefore men- 



OK APPEAL F^oM THl EAST iNDiES. 

to deliver the 4,000 vnaimds of salt, and were never j« 49 - 
applied to for the delivery of the sain6, but were, till the east 
the time of such tempest and inundation, ready and coIipanv 
willing to deliver the same; that the Respondent, oditchukn 
duiing all that time, neglected to remove the salt from 
the golahs, and w^hile it was so remaining, by such 
neglect of the Respondent, on the 27 th of May, 1823, 
a violent stoi'm, attended with an inundation of the sea, 
swept, over the place where the salt was warehoused, 
and wholly destroyed the same, whereby “the Appel- 
lants were then and had ever since been unable to de- 
liver the salt in pursuance of the contract in the first 
count mentioned. Fourth ; as to the second count, a 

plea similar to the third. Fifth; as to the third Count, 

a plea similar to the third and fourth. 

The Respondent, by his replication, joined issue 
upon the first plea, traversed the second, and replied 
generally, de injuria, to the other pleas. 

In March, 1841, before the action at law was tried, 
the Respondent, Bam Butto^i Mullick and Jaggomohun 
8 eal, filed a bill of discovery, on the Equity side of 
the Supreme Court at Calcutta, against the Appellants 
and Mx. Henry Parker, then the first member of the 
Board of Customs, Salt, and Opium. The biU sought 
to establish some admission to take the case out of the 
Statute of Limitations, and required a fuU discovery 
of everything connected with the transactions, and a 
full discovery of all books and papers relating to the 
matters in question, which were in the possession or 
power of the Defendants. 

The Appellants and Parker put in their joint and^^^^ ^ 
several answers to the bill, stating the cireumstances 
respecting the two inundations of 1823 and 1831, ahd^^^^^^ ^ 
the loss occasioned to the salt thereby, and alleged^^^^^^ 
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1849 - that in substance, and in fact, the oiiginal agreement 

THE East for sale of the salt had been performed on the part of 

I IST 13 1 ■A 

COMPANY the Appellants, and denied the allegation of any admis- 

oditchurn Statute, and in the 

Paul, schedules set forth at length, petitions, and other 

documents, before stated, and in another schedule set 
forth a list of all papers and documents in their pos- 
session relating to the matters in question. 

On the 8 th July, 1842, an order in the sidt in 
Equity was made by consent, that the Defendants 
should deposit with the Equity Registrar of the Court, 
for the inspection of the Plaintiffs, all the documents 
scheduled to the answer, and this was accordingly done. 

The action at law was tried on the 25th and 26th 
of July, 1842, on the Plea side of the Supreme Court, 
before Mr. Justice Grant and Mr. Justice Seton. 

In the course of the trial, the counsel for the Eespom 
dent tendered as evidence, the originals of the following 
documents, viz. Juggomohun’s petition on the 10 th of 
February, 1832, and the 30th of November, 1835. 
The letter of the Board of the 12th of December, 1835. 
Mr. Barlow’s letter of the 31st of December, 1835, 
and the answer thereto, and Mr. Barlow’s report of 
the 16th of May, 1838, the production of which from 
the Equity side of the Court, he had obtained by 
means of an ex parte order which had been made on 
the Plea side of the Court, bearing date the 20th of 
18^, but of which no notice whatever had been 
given to the Appellants. The Respondent, at the same 
time, put in the order on the Equity side of the Court, 

8 ind the order of the 20 th 
of 1842, and called a witness to prove the official 
character of the documents above mentioned. The 
Counsel for the Appellants objected to the reception. 
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of these documents in evidence, unless the answer, of 

which they formed part, were likewise put in, both on the East 
* India 

the ground, that the ex parte order on the Plea side of company 

the Court was irregular, and was a surprise on the oditchurn 
Appellants, and also on the ground, that it appeared 
by the Orders produced, that the documents in ques- 
tion were parts of the answer to the Bill in Equity. 

The Counsel for the Respondent refused to put in the 
answer as evidence, and the Court, overruling the ob- 
jection taken on behalf of the Appellants, admitted 
the documents and papers as evidence, without the 
ansAver. 

At the conclusion of the ease, the Court gave inter- 
locutory judgment, in the nature of a verdict, in 
favour of the Respondent, for the sum of S. Rs. 39,740. 

8a. 9p., Avhich sum was calculated on the ground of 
no allowance being made for golak-TQnt or wastage. 

On the 27th of October, 1842, a rule nisi, to show 

cause whv the verdict should not be set aside, and a 
# ' * ■ 

neAV trial granted, was obtained by the. Appellants, on 
the grounds ; First, that evidence was improperly 
receiA^ed at the trial; and secondly, that there was no 
eAudence to take the case out of the Statute of Limi- 
tations. 

The rule was, after argument before the full Court, 
in Banh, composed of the Chief Justice, Sir Lawrence 
Peel, and Mr. Justice Grant and Mr. Justice Reiow, 
by an order, bearing date the 17th of November, 1842, 
discharged, AAuth costs. The grounds on which the 
Court discharged the order were thus stated by the 
Chief Justice:— “It was not necessary to decide 
Whether the evidence objected to had been properly 
received. Had it been necessary to decide the ques- 
tion, he should have concurred in the decision which 
the learned Judges who had tried the cause had made, 
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1849. foj. thouglit that the regularity of the order, under 

the East which the documents had been produced, could not be 
India 

Company entered into at the trial, the documents being, in fact, 

oditchurn produced and proved in the usual mode, and being 

Paul • • ® 

evidence per se, and, without the aid of the answer, 

were, in his opinion, rightly admitted in evidence; but, 

it was unnecessary to decide this question. It was 

also unnecessarv to decide whether the Indian Act 

(No. XIV. of 1840) included an action , commenced 

before the passing of that Act; or whether that which 


was relied on as acknowledgment, to defeat the opera- 
tion of the Statute of Limitations, amounted to any 
such acknowledgment, or the effect of such an ac- 


knowledgment, in an action of this description ; or, 
lastly, whether it was binding on the Bast India Com- 
pany, since the Court thought that the cause of action 
arose within six years from the commencement of the 
suit. It appeared, by the Defendants’ own evidence, 
that the salt was detained for golaTi-x&nt, for which 
they had, by the contract, a right to detain it. This 
was waived up to the 4th of May, 1831, by the De- 
fendants, upon the petition of the party entitled io the 
delivery of the salt, and of the petition of the 10th of 
February, 1832, which the documents produced by 
the Defendants in evidence ■ referred to, requested an 
inquiry into the circumstances connected with the 


undelivered salt. The Court thought that, the East 
India Company having, upon the petition of the 10th 


of February, 1832, consented to that inquiry, no re- 
fusal to deliver the salt could be said to have taken 


place before the conclusion of that inquiry, which did 
not terminate until within six years of the time when 
the action was brought.” . 

Prom this decision the Appellants appealed to Her 
Majesty in Conncil. 
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The Attorney-Greneral 
Wigram., Q. C., and 
pellants. 


(Sir John Jervis), Mr. ^49- 

Mr. Forsyth, for the Ap- the east 

India 

Company 


• • Oditchurn 

Two principal questions arise : First, as to the Paul. 

improper reception of evidence at the trial ; and se- 
condly, whether, as the cause of action accrued more 
than six years before the commencement of the action, 
the Plaintiff is not barred by the Statute of Limita- 
tions, there being no evidence before the Court below, 
of any recognition of the contract by the Defendants, 
to take the case out of the operation of the Statute of 
Limitations. 


I. With respect to the question concerning the re- 
ception of evidence, we submit that there was a miscar- 
riage. The Respondent was allowed to use in evidence, 
documents which it appeared at the trial had been pro- 
duced by the Appellants only as part of their answer 
to the Respondent’s Bill in Equity, which was for dis- 
covery only, and not for relief; such evidence ought 
not to have been received without the answer being also 
read, and the Court was bound to decide the question 
of the admissibility of the documents without eluding 
the point then pressed upon them. The answer con- 
tained statements which would have materially affected 
the decision of the . case, both as respected the opera- 
tion of the Statute of Limitations and the right of the 
Respondent to recover damages. It is clear law that 
the schedule to an answer is part of an answer, and 
that the documents produced and referred in an 
answer, cannot be read by either party without read- 
ing the Bill and answer. Hewitt v. Pigott {a). Brotvn 

(a) 5 Car. & Pay. 75. 
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V. Thornton {a). Long v. Champion {1). — [Lord Camp- 

^ of Exceptions ; it is an appli- 
coMPANY cation for a new trial; and you must show that vou 

V, V 

oi’VCHURN are prejudiced by the answer not being read. Sir 
Edward Ryan says, it is not the practice of the Su- 
pi'eme Court at Calcutta, to grant a new trial upon a 
technical objection, when they clearly see that the 
admission or rejection of the evidence did not have 
any effect upon the verdict.] — It is a familiar rule here, 
that, whatever the quantity of the evidence rejected 
may be, nobody can say what effect may have been 
produced if it had been admitted. — [Lord Campbell: 
We are in the same situation as the Court below, being 
both Judge and jury, and if we think the evidence 
that was rejected ought to be admitted, we can give it 
its weight.] — The order for production of the docu- 
ments was irregularly obtained, and a surprise upon 
the Appellants. 

II. But the important question really is, when did 
the Statute of Limitations, 21 Jac. L, c. 16, begin to 
run. — [Lord Campbell: Does the Statute extend to 
Indial } — Yes, it admitted that it was introduced into 
India previous to the Charter. The law is clear, that 
the Statute runs from the time of the breach, for that 
constitutes the cause of action. Battley v. Faulk- 
ner (c). Howell Y, Young {d). Short v. M‘Carthy (e). 
Colvin V. Buckle (/). Pott v. Clegg (g). Kennet and 
Avon Canal Company y. The Great Western Railway 
Company (h). These cases clearly establish the rule, 

(a) 1 Myl. & Cr. 246-8. (6) 2 Bar. & Ad. 284. 

(4 3 Bax. & (d) 5 Bar. & Or. 2.59. 

(e) 3 Bar. & Aid. 626; and see 2 Wms. Saund. 63, n. 6. 

(/) 8Mee & Wel. 680. (gr) 16 Mee & Wei. 321. 

(h) 7 Q, B. Rep. 824. 
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that when once the cause of action accrues, the limi- > 849 - 

*- i . III — -n ^ 

tation dates, not from the time when it came to the the east 

India 

knowledge of the party, but from the time when the company 
breach of the contract, or duty, took place. It was oditchurn 
erroneous to suppose that the question turned upon 
a refusal to deliver. The question is confined to this 
point, whmi did the Statute begin to run? The inun- 
dation put it out of our power to deliver the salt; the 
breach was complete, and then the Statute commenced 
running. Short v. Stona (a). Lovelock v. Franklyn (b), 
establishes this proposition, that, when a request is 
unnecessary, by reason of an act done by the party, 
which puts it out of his power to comply with such 
request, no request is necessary. We submit, there- 
fore, upon this that there has been a miscar- 

riage; as the learned Judge was wrong in the view 
which he took, the action being clearly barred. The 
cause of action accrued, at least, in February, 1832, 
more than si.x years from the commencement of the 

» 

action, and was Ijan'cd by the Statute of Ijimitations. 

Nothing was shown in the evidence in the Court below, 
either to prove that the Appellants recognised the con- 
tniuing liability to deliver the salt or to take the case 
out of the operation of the Statute. This involves 
another point, not decided by the Court below, namely, 
whether the Statute, 9 Geo. IV., c. 14, applied to this 
particular ease. That Statute was extended to 
bv the Indian Act, No. XIV. of 1840, pending this 
action, but before plea. Towler v. Chatterton (c) is 
an authority ujion this question, and must be held to 
apply. Now this case can only be taken out of the 
general operation ot the Statute of Limitations by 

(a) 8 Q. B. Rep. 358, (h) 8 Q. B. Rep. 371 

(^•) 6 Bing. 258. 


V— 10 
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something that would satisfy the provisions of the 9th 

acknowledgment 

COMPANY in writing, clear and specific, signed by a party who 
ODiTCHURNhas power to bind us. It is manifest ■ that the ground 
on which the Court below held the operation of the 
Statute of Limitations to be excluded, namely, that 
no refusal to deliver the salt could be said to have 
taken place pending the inquiry by Mr. Barlow, is not 
sustainable. The inquiry was a private one by the 
Board, by one of their own servants, for their own 
satisfaction, to which the Respondent was no party, 
and with which he had no concern. The right of the 
Respondent accrued certainly in 1832, if not earlier. 
There is another defence to this action. It is a well- 
known rule at law with respect to injuries of this de- 
scription, by inundation, or fire, that the warehouse- 
man would not be liable for any loss, except he has 
been guilty of negligence. Story’s Com. on the Law 
of Bailments, p. 452. The negligence was on the 
part of the Respondent in not removing the salt 
within a reasonable time, as required by Ben Reo" X 
of 1817, section 36. ' 

Mr. Greenwood, Q, C., and Mr. Leith, for the 
Respondent. 

First, we submit that the evidence objected to was, 
itnder the special circumstances of the case, properly 
received by the Court below, in conformity with the 
praetiee of that Court ; and secondly, that the Plain- 
tiff's remedy, by action, was not destroyed by any 
statutory or other bar.— [Lord Campbell-. You need 
not address their Lordships upon the question of the 
a missibihty of evidence, as our minds are made up 

upon that point.]— The real question then is narrowed 
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to the operation of the Statute of Limitations. The i^49- 

cause of action is founded on the non-performance of the east 

. India 

the contract, occasioned by the Appellants’ neglect, compa-ny 

V 

and refusal to deliver. There are three grounds of oditchuen 
defence pleaded; first, non assum:psit-, secondly, the 
English Statute of Limitation, non accrevit infra sex 
annos; and thirdly, that the undelivered portions of 
the salt were destroyed by an inundation, by reason of 
which the Appellants were unable to deliver to the 
Respondent. — [Lord Camphell: We must take it that 
the contract was broken.] — Simmons v. Swift (a) is a 
strong case in our favour, and very much resembles 
the present case ; there, the owner of a stock of bark 
entered into a contract to sell it at a certain price, per 
ton, and the purchaser agreed to take and pay for it 
on a day specified ; and a part was afterwards weighed 
and delivered, and taken away by him ; the rest was 
carried away by a flood. The vendor brought an 
action of assumpsit, for bark sold and delivered ; but 
the Court held that the action was not maintainable, 
as the property in the residue did not vest in the pur- 
chaser until it had been weighed. — [Mr. Pemherton 
Leigh: Logan v. Le Mesurier (6), decided here, was tb 
the same effect. It was there held, that the risk re- 
mained with the sellers.] — The case put by the Appel- 
lants, that they were warehousemen, is wrong. The 
stipulation in the conditions of sale, that the purchaser 
was to pay warehouse rent, amounted to nothing more 
than making a payment in respect of the convenience 
afforded to the purchaser for letting it remain on the 
premises ; it was a running contract for rent. The 
property in the salt never passed to the purchaser^^ ^ ^ 

■ * # . • f 

(a) 5 Bar. & Or. 857. (6 ) 6 Moore’s P. G. Cases, 116. 
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until it was separated and w^eighed otf. The cases 

the East cited on the other side upon this branch of the ease 
India 

COMPANY have no application to the present ; here, the salt has 

ODH CHURN always remained the property of the sellers, and there 
has been an actual loss of that proportion of the salt 
which was contracted to be delivered. Our proposi- 
tion is, that the right of action only accrued in 1838, 
when the Appellants refused us compensation. It 
was a running inquiry up to the time of Mr. Barlow’s 
report.— [Lord Cam.phell: The contract was clearly 
broken in 1832, when there was no salt to deliver, and 
the Eespondent knew of that inability. The Statute 
was running on while the inquiry was being made, as 
your right of action arose wdien the Appellants were 
not in a condition to deliver the salt.] — Here is a con- 
tract, in a particular form, and, so long as a party 
regards the contract and makes his demand at the 
time stipulated, that is all that is required. The 
inability of one party to fulfil the contract can make 
no difference. It is not necessary for a merchant to 
express, in technical terms, his desire to have the 
article he contracted for, with a view to make a con- 
version by a demand and refusal. The Respondent 
was constantly pressing for the completion of the 
contract. The demand was not made by a person 
acquainted with English law, and ought, therefore, to 
be looked at with indulgence. A harsh construction 
would be productive of injustice ; the more so, as the 
Respondent is a Hindoo: and if the position of the 
parties to the action had been reversed, and he been 
Defendant instead of Plaintiff, he would have been 
entitled, under Statute, 21 Geo. HI., c. 70, to have 
had the case tried by the Hindoo Law ; the limitation 
of suits, under the Hindoo Law, would have been 
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twelve years, when this sis years’ bar could not have 
been set up. If the Appellants make out, that the 
moment we knew of the inability of the vendors to company 


V. 


fulfil the contract, we had a right of action, from ouitchuun 
which time the Statute of Limitations runs, then we 


say, that we had a right to recover, on the count, for 
money had and received, for there has been an entire 
failure of the delivery of the salt, and the money has 
been paid. Where a party enters into a contract for 
the delivery of an article, which is improperly dis- 
posed of by the vendor, you may either bring an action 
of trover for the conversion, or acquiesce in his agency, 
and bring an action for money had and received. — 
LLoi'd Gampbetl: The diliiculty is, that there was no 
acknowledgment of llie debt within the six years, as 
required uy Statute, b Geo. IV., c. 11. J That Statute 
was imported into in ciia, by tne intlian Act, No. XiV. 
ot and was not in lorce in ina'ia at the time the 

action was brought. TowLer v. Chatterton {a), shows 
uie time when tins Act oi Tarhament operates upon 


a suit, in winch the Statute is pleaded, independently, 
however, oi the Statute, enough appears to constitute 
an acknowledgment in bar oi the Statute, it is a 
luixed case oi written admissions and acts of the par- 


ties. The report of Mr. Harlow, the servant of the 
Appellants, is an admission. Colledge v. Horn {b). 
Hast India Company v. Prince \o). Pierce v. Brew- 
ster (d). The Bengal Eegulation X. of 1819, sec. 36, 
has no bearing upon the case, it is merely a fiscal 
Eegulation to prevent smuggling. 

(a) 6 Bing. 258. (6) 3 Bing. 119. 

(c) Ry. & Moo. 407. (d) 12 Moore’s Rep. 5l5. 
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COMFANV 


Mr. Wigram, in reply, 

Keferred to Greenfell v. Girdlestone (a) and 
Davis {b). 




7 :\ 

' Judgment was reserved, and now delivered by- 


Lord Campbell: 


V. 


i-h Feb., is an appeal from a rule of tlie SupreioLe Court 

of Judicature at Calcutta, by wMcli a rule ni&i 
new trial, was discbai’ged with costs. 

The action, wbich was commenced on the iSth of 
July, 1839, by the Eespondent against the Apj>ellants 
was in assumpsit. The declaration contained, special 
counts, on a contract for the sale and delivery of salt 
alleging for breach, the non-delivery of a considerable 
part of the salt, with the usual money counts. 


There were several pleas in bar but the oxily one 
now material, is, “ That the cause of action d.id. not 
accrue within sis years nest before the corcunence- 
ment of the suit,” the Statute law of Englci'yid upon 
this subject being in force at Calcutta. The T*la,intiff 
^ cpEed, That the cause of action did accniG "within 
six years before the commencement of the suit, ’ =’ and 
thereupon issue was joined. 


The trial took place before Mr. Justice Grcz'yit and 
Mr. Justice Seton, on the 25th and 26th days of* July, 
JS42. It then appeared in evidence, that on tlie 15th 
of March, 1822, and at a public sale of salt, ( a com- 
nrodity of which the East India Company b.av'e the 
monopoly,) the Plaintiff became the purebaser of 
34,000 matmds, then lying in golahs (or warelioiises,) 
of the Defendants, in Hidgellee. By the conditions of 


(a) 2 Y. & c. 662 . 


(6) 12 Mee. & Wei 159 - 
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sale it was declared, that “cm a payment in ready ^849. 
money being made, an order would be given for the the easi 
delivery of an equivalent quantity of salt, and the company 
purchaser would be furnished with perwmmahs (oroDnchuw 
permits), which were necessary to enable him to be 
lawfully in possession of it.” There was a further 
stipulation, “ That all the lots of salt' purchased, 
should be cleared out from the several places of deh- 


very within twelve months from the day of sale, other- 
wise the purchaser was to be subject to golah-vent, 
and a deduction of half a maund on one hundred 


maunds, per mensem, was to be made from the quantity 
to be afterwards dehvered.” The Plaintifi: immedi- 
ately paid the whole of the purchase-money, and re- 
ceived rowannahSj which were to be in force for a 


twelvemonth. These rowannahs were renewed till 
November, 1831, and no longer. 

In May, 1823, before any of the salt had been 
cleared, there was an inundation at Eidgellee, which 
destroyed part of the salt lying in the golahs, and 
damaged other part of it. Between that time and 
October, 1831, there were dehveries to the Plaintiff, 
amounting to nearly 20,000 maunds ; and no more 
was ever delivered. On the 31st day of October, 
, 1831, there was another inundation in the district of 
Hidgellee, which swept away almost the whole of the 
residue of the salt in the The Plaintiff soon 

after presented the delivery orders and rowannahs at 
the golahs, and demanded the 10,000 remain- 

ing to be delivered ; but was told by the ^oZa^-ieepers 
that no more salt remained to satisfy the contracts 
He then petitioned for a return of the purGhase-money, 
which was refused, on the ground that the loss had 
happened through his negligence in not sooner clear- 

F 
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1849. tli6 s&lt IrouL tjb.6 Qoluhs, Howovor, tli6 jpropDi 

thT^st autiiorities consented that the matter should be in- 

ciMPANv Donnithorne, the salt agent at 

V. Hidy 6 U &6 f and in A.'ugustf 1832, he made a renort in 

ODITCHUFN * v/j«f v/a. uj 

Paul. wMch he stated, that “ if the purchaser had cleared 
the salt out of the Qclcihs^ according to his engag'e" 
ment, instead of perpetually offering objections, no 
defalcation t^vould have; arisen and he x*epresented 
that the salt had been lost by wastage befoi’e the late 
inundation. Ihe 1 lain tiff px'esented another* l^etition, 
denying these facts, and piaying that the purchase- 
money fox the 10, out) niOiunds deficient should be x'e- 
turned to him ,■ and on the 12th of December, 1835, 
a fresh inquiry was ordered by the proper authorities, 
representing the Company, to Mr. Bartow, another 
gentleman who had succeeded Mr. Donnithome. Mr. 
Barlow did not make his report till the Ibth of May, 
1838 ; . and upon the report which he then made, the 
Company hnahy refused to return the purchase-money, 
claimed in respect of the deficient salt. 

There was a vercuct for the Plaintiff, with damages 

equal to the price of the whole of the dehcient salt, 
and interest, from November, 1831. * 

At the trial, various documents were x'ead in evi- 
dence, which had been produced by virtue of a Pill of . 

lliscovery filed by the Plaintiff against the Company, 
although the. Company’s answer, by their officer, which 
detailed the transactions, was not read. 

The rule for a new trial was obtained on two 

grounds; First, that these documents were impro- 
perly admitted in evidence, without reading the answer 
to the Bill of Discovery j and secondly, that upon the 
evidence, the Statute of Limitations was a bar. 

^ shown before Chief Justice Peel and 
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Ms brethren, he said, it was unnecessary to decide '*49- 
whether the answer ought to have been read or not, the east 
as they were all of opinion that it did not contain compInv 
anything material to influence the verdict, and that oditchxjrn 
“ the East India Oompany having, upon the Petition 
of the 10th of February, 1832, consented to that 
inquiry, no refusal to deliver the salt could be said to 
have taken place before the conclusion of that inquiry, 
which did not terminate until within six years of the 
time when the action was brought. ’ ’ They, there- 
fore, discharged the rule with costs. 

We entirely agree with the Court below, in think- 
ing, that the first ground on which the verdict was 
impeached cannot be supported. Prom the notes of 
the trial, there is a doubt whether the Counsel for 
the Company did more than object to the regularity 
of the Order under which the documents were pro- 
duced, and this certainly could not be inquired into 
at the trial. Supposing, however, that the answer 
ought to have been read, still, before a new trial is 
granted, for withholding it, the Defendants were bound 
to show that it might have materially influenced the 
verdict. The common Law Courts in England have 
considered themselves compelled to grant a new trial, 
if any evidence had been improperly adnfltted or re- 
jected at Nisi prius, however little it may weigh, be- 
cause the objecting party might have tendered a Bill 
of Exceptions, upon which the Court of Error would 
be bound to grant a venire de novo; svad, to save the 
delay and expense of such a proceeding, it has been 
thought more convenient that a new trial should be 
granted by the Court in which the action was origi- 
nally brought. But it has been certified to us, by 
Qiv Edward Ryan, the very learned late Chief ^ 

F 2 

V— 11 
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'^49-^ of Calcutta, that a different rule prevails m the 

the East Supreme Court there : and consideriiie- +■ 

INDIA , j /-M , -I , ° eonsti- 

coMPANY tution ot that Court, and the line of distinguished 
ODiTCHURN men who have presided in it, strange Would it have 
Paul, ££ been different. same 

individuals being Judges and jurymen, tiie proceeding 
would be preposterous, if, in their capacity of Judged 
they were to grant a new trial before tlaenaselves as 
jurymen, by reason of the admission or rejection of 
evidence, which they feel could not alter tiie verdict. 
They very properly follow the practice of equity Judo-es 
in England ; where an issu^ has been grauted, and "an 
application is made for a new trial, on the ground of 
the improper rejection or admission of evidence there 
no BiU of Exceptions lies ; and although the objection 
IS in strictness well founded, a new trial is granted or 
refused, according to the importance of the evidence 
which has been admitted or rejected. The learned 
Judges, in the present case, thought that the answer 
could not have influenced their verdict. We have 
carefully read the answer, and have come to the same 
conclusion. We, therefore, think, that on the first 
ground, the verdict ought not to be disturbed. 

It would have been very satisfactory to us, if, con- 
sistently with the rules of law, we could have found 
evidence to show that any cause of action, stated in 
the declaration, arose to the Plaintiff, within six years 
before the commencement of his suit. There seems 
no doubt that the Defendants have broken their faith 
with him, and that if he had commenced his action 
against them, in February, 1832, instead of agreeing 
to the inquiry which was conducted so tediously, he 
™id We been entitled to damages eqnivaleztt to the 
vhieh remained undelivered. But this inquiry, 
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tlirougii tlie fault of the Company’s servants, was not 
terminated till the 16th of May, 1838. Almost as 
soon as the final refusal of the Company to return 
any part of the purchase-money was communicated 
to the Plaintiff, he commenced the present action. 
It will, therefore, be an extreme hardship upon him, 
if, by reason of this delay, which they occasioned, 
they may successfully defend themselves, by pleading 
the Statute of Limitations. But it is the duty of all 
Courts of Justice to take care for the general good of 
the community, that hard cases do not make bad law. 

Upon the special counts of the declaration, the 
cause of action disclosed is the refusal to deliver the 
residue of the salt purchased and paid for. When 
did this accrue? From that point of time the Statute 
of Limitations began to run ; and when it once began 
to run, nothing could stop it so that in six years 
thereafter the right of suit was barred. The rule is 
firmly established, that in assumpsit, the breach of 
contract is the cause of action, and that the Statute 
runs from the time of the breach, even where there is 
fraud on the part of the Defendant. Battley v. Faulk- 
ner (3 Bar. & Aid. 288). Short v. McCarthy (ib. 626). 
Brown v. Howard (2 Brod. & Bing. 73). When the 
Plaintiff tried to obtain the 10,000 maunds of salt, 
and he was told by the agents of the Company that 
there was no salt in the golahs to deliver to him, the 
contract was undoubtedly broken, and the cause of 
action has accrued. It has been contended, that the 
subsequent negotiations and inquiries suspended the 
operation of the Statute, till 1838, when there was a 
final refusal to make any compensation, or, that a new 
right of action then accrued. But no authority has 
been, or can be cited to support either of these pro- 
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1849 . positioiis, and we are reluctantly obliged to overrule 
The kast them. both. There might be an agreement that in 
COMPANY consideration of an inquiry into the merits of a dis- 


oditchurn puted claim, advantage should not be taken of the 
Paul. Statute of Limitations in respect of the time employed 
in the inquiry, and an action might be brought for 
breach of such an agreement^ but if to an action for 
the original cause of action the Statute of Limitations 
is pleaded, upon which issue is joined — ^proof being 
given that the action did clearly accrue more than six 
years before the commencement of the suit— the De- 


fendant, notwithstanding any agreement to inquire, is 
entitled to the verdict. 


Chief Justice PeeL rests the judgment of the Court 
upon the supposition, that there had been no refusal 
to deliver the salt until the conclusion of the inquiry. 
Till then there certainly had been no absolute refusal 
to make compensation, by returning a part of the pur- 
chase-money, but in 1831 and 1832 there had been 
a refusal to deliver the salt. The controversy then 
was, whether the salt was in golahs the time of 
the second inundation ; but whether it was, or was 
not, the contract was equally broken, and neither party 
contemplated a performance of the contract by any 
further delivery of salt. The inquiry was only to de- 
cide whether a pecuniary compensation was to be 
made, and what should be the amount of it. 


Although the judgment of the Court rested en- 
upon the special counts of the deelaration, it^ 
very ingeniously argued at our bar, that the 
Plaintiff may recover the price of the 10,000 deficient 
, on the count for money had and received, as 
contract may be considered 'as subsistihg, till Mr. 
Barlow's report, and that it wAs subsequently rescinded: * 



ON APPEAL PROM THE EAST INDIES. 


71 


But there appears to us to be insuperable difl&culties ^^49-^ 
to be eneountered in attempting so to shape the Plain- 
titf ’s case. There is no stipulation in the original con- company 
tract lor allowing it to be rescinded by either party, oditchurn 
either entirely or partially, and the Defendants have 
never agreed to its being in any way rescinded. Then 
there clearly has not been an entire failure of considera- 
tion, for the Plaintiff has received and disposed of 
nearly 24,000 fmumh of salt delivered to him by the 
Defendants. The contract could not afterwards be 
cm ded by the Plaiutitf, and his only remedy was an 
action for tlie breach of it, in not delivering the residue 
of the salt to wliich lie Avas entitled. Even if he could 
proceed as upon a rescinding of the contract, the 
Statute of Limitations would equally be a bar to the 
counts for money had and received, for he might have 
brought his action on his count as well in 1832, as in 
1839. We have been told in answer to this objection, 
that the transactions in the interval amount to an 
acknowledgment which will take the case out of 


the Statute, 21 Jac. I., c. 16, and that the Statute, 
9 Geo. IV., c. 14, does not apply, because this action 


had been 
law 


commenced before that Statute was made 
ia. But there are repeated decisions in 


Westminster Hall, that it applied to actions pending 
when it passed; and in India, it must have a like 
operation. Besides, independently of 9 Oeo. lY., 
c. 14, no sufficient evidence Avas offered to take the 


case out of the Statute, 21 Jac. I., c. 16, for in none 
of the eorrespondenee or negotiations did the Com- 
pany ever acknowledge that they were indebted to the 
Plaintiff, or that they were liable to him in any shape. 

We are, therefore, of opinion, that the rule for 
setting asjde the verdict, and granting a , new trial, ' 
should be made absolute, - 
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Muttyloll Seal 


Appellant. 


AND 


6th & 7th 
Dec., 1849. 


Annundochundbk Sandle and Jo- 
. GENDBBCHTJNDEB Sandle - - . . Respondents* 

t 

On Appeal from the Supreme Court at Fort William, 

in Bengal. 

Beedr~-Constructionr--Deeds of lease and release in eo7isid(?rafion mmtev 
advanced- — Sale or mortgage — Tests. ' 

Conveyance . by Lease and Release in fee, in the (‘ircnmataiices. bold to 
^ and to be in tlie nature of a mortR 

See dS re-purchase on the footing of redemption; a ro-conve-’ 

The question in this appeal was, whether tlie deal- 
ing' with certain real estate (a conveyance of which 
was made in fee by way of Lease and Release), con- 
stituted, under the circumstances, an absolute and 
unconditional sale, or whether it was not in the 

nature of a mortgage transaction, and liable to a de- 
teazance* 

The facts of the case were as follows Some time 

prevrous to August, 1842, Muddoosoodun Sandle ap- 

plied to the Appellant, to advance him the sum of 

E. S0.000 wWch tte Appellant agreed to to” 

^ e rate of 17 per cent, per annum. On the 13th of 

ugust, 1842, Muddoosoodun Sandle, having pressing 

^casion for Rs. 20,000, part of the Rs. 30,000, the 

Appellant advanced him the same and Mu/J^nne a 
S andle and the Resnondp.f / Muddoosoodun 
(hU f ^ Annundochunder Sandle, 

aod s ^Tal Td r ^ 

T. Pemberton Leigh. • r. Lnshmgton, and the Right Hon. 

Privy GoiineilIor,-4,,easor^The Right Hon. Sir Edward 
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the rate of 12 Rs. per cent, per annum, and by way of 
furthei security, also executed on the same day a 
warrant of attorney, to confess judgment on the bond, 
with a defeazance thereupon endorsed in the usual 
form, for making void the same on repayment of the 
sum of Rs. 20,000, with interest, and with stay of 
execution. 

By indentures of lease and release, bearing date, 
respectively, the 31st of August and the 1st of Septem- 
ber, 1842, the release made between -Muddoosoodun 
Sandle of the first part, the Appellant of the second 
part, and one Edivard Hilder of the third part; Mud- 
doosoodun Sandle, in consideration of the sum . of 
Rs. 55,000 paid to him by Muttyloll Seal, conveyed 
the family mansion and other real property in Calcutta, 
to the use of the Appellant, in fee. The sum of 
Rs. 15,000, part of the sum of Rs. 25,000, was ap- 
plied in part payment of the sum of Rs. 20,000, 
secured by the above bond, leaving the sum of 
Rs. 5,000 due upon the bond, which, with the sum 
of Rs. 25,000, the consideration for the conveyance, 
made up the sum of Rs. 30,000. 

Upon the occasion of the execution of this convey- 
ance, the interest on the sum of Rs. 20,000, secured 
by the bond, was paid, and a receipt was given by the 
Appellant in the following form: — “Dear Sir, We 
received from you the sum of Rs. 179:7, being the 
amount of interest due to me upon your joint bond, 
up to 31st of August last. I am, dear Sir, yours 
truly, Muttyloll Seal. — 1st of September, 1842. Ba- 
boo Muddoosoodun Sandle axidi Baboo Annundochunder 
Same.” k:- 

By indenture of lease of the same date, made be- 
tween the Appellant of the first TpMby Muddoosoodun 


1849,, 


Muttylc 

Seal 

V. 

Annund 

CHUNDI 

SANDLli 
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J 849 - Sandle, and the Respondent, Annundochimder Sandle 
MUTTYLOLL of the socoiid part, and Edtvcifd llildaf of the third 
part, Muttyloll Seal demised the family mansion and 


CHUNDER other real property in Calcutta to Miuldoosoodun t 
Sandle. Respondent Anmindochunder Sandle, 

the term of three years, at the monthly rent 


for 

of 


Rs. 425, clear of land-tax, and all other taxes and 
deductions whatsoever. Muddoosoodun Sandle and the 
Respondent, Amumdochunder Sandle, by this indenture 
covenanted for the repairs of the premises. 


Contemporaneously with the execution of tliis con- 
vevanee and lease, Muddoosoodun Sandle, and the 
Respondent, Annimdocliu-nder Sandle, also executed to 
the Appellant a joint and several bond in tlie penal 
sum of Rs. 50,000, conditioned for the payment of 
the rent, and for the performance of the covenants 
contained in the lease. 


On the 27th of January, 1844, Muddoosoodun San- 
dle paid to the Appellant the sum of Rs. 5,000, on 
account of the Rs. 30,000, and the Appellant gave 
the following receipt for the same: — “ Received from 
Baboos Muddoosoodun Sandle and Aunimdochunder 
Sandle the sum of 5,000 rupees on account. — Mutty- 
lollSeal.” 

The amount due to the Appellant was reduced by 
this payment to the sum of Rs. 25,000; and from 
the date of such payment the sum of Rs. 354 : 2 : 9 
only -was paid by way of rent under the lease, in- 
stead of the , monthly rent of Rs. 425, before re- 
served.’ 

Iri 184:5, Muddoosoodun Sandle died intestate, leav- 
ing the Respondents his heirs and representatives, 
who continued to pay to the Appellant, monthly, the 
of Rs. 354:.2: -9, up to the 12 th of March,. 1846, 
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when they became desirous of obtaining a re-convey- 
ance of the premises comprised in the indentures of 
lease and release, and thereupon Messrs. Grant and 
Remfry, the Respondents’ attorneys, by their instruc- 
tions, addressed to the Appellant a letter in the follow- 
ing terms: — “ Dear Baboo — The Sandies have handed 
over to us Rs. 25,000 odd, to pay you the balance of 
your bonds and mortgage. We shall be obliged by 
your furnishing us with a memorandum of the amount 
due, when we will send it to you and receive back the 
deeds.” 

The Appellant sent no answer to this letter, but on 
the 31st of March, 1846, caused the Respondents to 
be served with a notice to quit the premises comprised 
in the deeds of conveyance, and in the lease. 

The Respondents’ solicitors wrote to the Appellant, 
tendering the principal and interest due to the Ap- 
pellant, and demanded the re-delivery of the title 
deeds and other documents; the Appellant made no 
reply, but on the 15th of A pnL commenced proceed- 
ings at law, by filing his plaint in covenant on the 
lease, on the Common Law side of the Supreme Court, 
against the Respondent, Annimdochunder Sandle, as 
the surviving lessee. 

The Respondents then filed a bill on the Equity side 
of the Supreme Court against the Appellant. The 
bill stated the several matters before mentioned, and 
alleged, that the transaction was a mortgage transac- 
tion, and prayed that it might be decided and de- 
creed that the deeds of lease and release in fee, and 
the lease for vears, were executed and delivered bv 
Muddoosoodim Sandle, and by him and the Respon- 
dent Annimdochunder Sandle, as and for a security 
for repayment of such loan, and advance, and in- 
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1849 . terest thereon, and not otherwise, and that the Ee- 

muttyloll spondents, as such heirs and representatives afore- 

V. said, wei'e entitled to redeem the messuages, lands, 

cHuS' tenements and hereditaments therein respectively 

sandle. on payment of the principal money an <3 

interest due upon such loan, and that an account 


might be taken of what was due to the Appellant on 
the security for principal and interest thereof; and 


that the Appellant might be decreed, upon payment of 
what, on the taking of such account, should be found 
due and owing on the security, to re-assign and re- 
convey to the Respondents the messuages, lands, 
tenements and hereditaments respectively, and there- 
upon to deliver up to the Respondents to bo cancelled 
the indenture of conveyance of the 31st of Augnsf., 
and 1st of September, 1842, and the lease for years, 
and the two several bonds, and to enter up satisfac- 
tion on the two judgments thereon respectively, and 
to deliver over to the Respondents all and every the 
title-deeds of the messuages, lands, tenements and 
hereditaments ; and that the Appellant might bo re- 
strained by the order and injunction of the Court from 
selling, incumbering, wasting or injuring the mes- 
suages, lands, tenements or hereditaments, or convey- 
ing the same to any other person, and from further 
proceeding with the action of covenant. 


The Appellant, by his answer, admitted that Mud- 
doosoodun Sandle applied to him to lend him the sum 
of Rs. 30,000, on mortgage of the property in ques- 
tion; but he denied that he had consented to do so, 
and alleged and insisted, that he had become the 

absolute purchaser of the property. He admitted 
the several deeds and instruments, and the several 
^«r matters hereinbefore stated, respecting the in- 
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terest and rent, but failed to give any satisfactory 
explanation thereof; and he also admitted that, on mutti 
the occasion of the execution of the deeds of convey- 
ance and other instruments before mentioned, he had "'chui 
rather given Muddoosoodun Sandle to understand that 
he would, as a matter of favour, re-convey the pre- 
mises, comprised in such deeds of conveyance, on such 
repayment as aforesaid, but he insisted that no legal 
obligation for him to do so ever existed, and that he 
considered himself discharged from any moral obli- 
gation so to re-convey by the circumstances in his 
answer mentioned. 

Evidence was given by the Plaintiffs of the value of 
the premises comprised in the conveyance and lease, 
by which it appeared, that the premises were of greater 
value than Rs. 25,000, the sum advanced by the De- 
fendant, and evidence was also entered into to show 
that the transaction was one of mortgage only, and not 
of absolute sale. Among other witnesses examined on 
behalf of the Defendant, was the solicitor employed 
by the Appellant and Muddoosoodun Sandle and the 
Respondent, Annu/ndochunder Sandle, in the transac- 
tions aforesaid. He deposed that the Sandies conversed 
in English, and that the deeds were executed in his 
presence, that he did not know that the mutual intent 
and meaning of Muddoosoodun Sandle and the Ap- 
pellant was to give and take a conveyance of the 
real property by way of security only; that he never 
understood that the deeds were intended as a security, 
but that he believed them to be intended as a hona 
fide conveyance. And he also stated that he did 
not, while employed as .attorney in the transaction in 
question, understand the same to be one of loan and 
security, and not of sale and purchase ; and that he 
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1 8 ^ 9 -^ did not know or believe ■ that it was so understood 

MuTTYi.oLL or considered by Muddoosoodun Sandle, the Eespon- 

Se al ^ 

V. dent, AnmmdocJwnder Sandle, and the Appellant re- 
cHosDER spectively, or by any of them, except that the bond 
Sandle. 23tb of August was a temporary security for 

Rs. 20,000, then advanced, which was to be taken as 
part of the consideration for the conveyance then 
under preparation. 

The cause was heard on the 18th and 19th of 

January, 1848, before the Supreme Court, and judg- 
ment was delivered, as follows, by the Chief Justice 
Sir Lawrence Peel -. — “The instruments which were 
executed do not contain the whole agreement be- 
tween the parties, nor does Mr. Peard, who pre- 
pared them, appear to- have been acquainted with 
the whole. The bond in the penal sum of Rs. 

40,000 is conditioned for the payment of the sum 
of Rs. 20,000, and interest at 12 per cent. ; in fact, 
17 per cent, was paid on this sum ; and whether 

the additional 5 per cent, be termed commission 
or interest is wholly unimportant. By the ori- 
ginal agreement between the parties, the Rs. 425 per 
month, leserved as rent under the lease for three 
years, was to be reduced on the payment of the 
Rs. 5,000 remaining due on the bond before men- 

tioned; yet this important stipulation, for the reduc- 
tion of the rent, is not introduced into any of the 
instruments. The acts of the parties satisfy us that 
they treated this transaction from the first as one of 
security, and that a power to repurchase, ■ on the foot- 
ing of a redemption, was intended to be reserved. A 
few days intervened between the ‘execution of the 
bond and of the indentures of lease and release, and 
the lease lor three years. Interest for these few days 
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was calculated and paid at 17 per cent , and not 1H49, 
under tiie contract evidenced by and contained in the 
bond; afterwards tbe interest due on the Es. 5,000, 
remaining due on tbe bond above mentioned wa"? '^nnundo 

VI.J \\ tA/tj CHUNDER 

blended with tbe rent, and this was done from tbe Sandle. 
first; and when the Es. 5,000 were paid off, the re- 
duction took, place under the original contract, and 
as of right, without any new negotiation or contract, 
yet, under the instruments executed, no such reduc- 
tion could be claimed; the rent was paid as rent, and 
receipts were given for it as rent; but it was, not- 
withstanding, as to part at least, unquestionably no- 
thing more than interest ; the blending of the loan 
transaction with the alleged purchase transaction of 
the interest on that loan transaction, with the rent 
leservation, the exact coincidence in amount between 
the rent reserved and interest calculated at 17 per 
cent, on Rs. 30,000, the reduction of the rent in the 
same exact proportion, the payment of interest at 
1/ per cent, for the intermediate days, the abate for 
the four days on the payment of the Es. 5,000, the 
non-ajjplication for the bond on that event, its reten- 
tion, and the form of the receipt which is given on 
account, form, collectively, a very strong body of 
proof that the transaction was really in substance, 
whatever the form, one of security. We lay no stress 
on the evidence of admissions by the Defendant, on 
which it would be dangerous (in this country r)arti- 
cularly) to rely. To this evidence must be added 
that afforded by the improbability of Muddoosoodun 
submitting to terms of so onerous a character, if it 
were really an out and out purchase. The evidence 
satisfies us that Es. 25,000 would have been a very 
inadequate price for the whole property. Why,, then, 
should the seller, selling at such undervalue, also sti- 
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1 S 49 . pulate to do expensive repairs and to pay ali the costs 
muttyTolloI the conveyance f No explanation is afforded of 
this ; but if the transaction were one of security, the 

CHONDER would be explained. Under extreme pressure, 

sanule. indeed, Muddoosoodun might have entered into so 
improvident a contract j such pressure, however, does 
not appear to have existed. ” 

By a decree of the Supreme Court, dated Jawuary, 
1848, it was declared that the indentures of lease 
and release, bearing date the 31st of August and 
1 st of September, 1842, and the lease bearing date 
the 1st of September, 1842, and the bond of the 
same date, ought to stand as a security for the repay- 
ment of the sum of Es. 25,000, together with interest 
for the same at the rate of 17 per cent., up to the 
time of the tender thereof in the pleadings mentioned, 
and that the Appellant should, within fourteen days 
from the service of the decree, re-convey and deliver 
to the Eespondents, as such heirs and representatives 
as aforesaid, absolutely, the messuages, lands and pre- 
mises in the indentures of lease and release men- 
tioned, and thereby conveyed, together with all and 
every the title-deeds and muniments then in his pos- 
session, control or custody, and should also deliver 
unto the Eespondents, as such heirs and representa- 
tives as aforesaid, the two several bonds, bearing date 
respectively the 13th of August, 1842, and the 1st of 
September, 1842, and the counterpart of the lease, 
bearing date the 1 st of September, 1842, and that the 
Eespondents should pay the costs of the re-conveyance. 

The Appellant appealed from the whole decree. 

Mr. F'is'rom, Q.C., and Mr. for the Ap- 

pellant,^ 

Contended, that the transaction was one of purchase. 
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and not of mortgage, and that the onus was upon the 1849. 

s.— .. ✓ 

Eespondents. That the ease set up by them, that the muityloll 
deeds were controlled by a parol defeazance, was not 
proved, but, on the contrary, was positively denied by chunder' 
the evidence of the solicitor employed in the trans- Handle. 
action. That the deeds themselves superseded any 
parol evidence. Stat. of Frauds (29 Car. II., c. 3). 

And upon the testimony of the witnesses as to the 
value of the premises comprised in the conveyance, 
they referred to Small v. Attwood {a). 

Mr. Turner, Q.C., and Mr. Conyheare, for the 
Eespondents, 

Insisted, that the transaction was not an absolute 
sale, but was in the nature of a mortgage, giving the 
party a right of re-purchase, on the footing of redemp- 
tion, England v. Godrington (b), Williams v. Owen (c), 

Sevier v. Oreemvay (d), 1 Powell “ On Mortgages,” 
p. 120 (e). 

Lord Langdale : 


In this appeal, although we think it is not without 
difficulty, and our opinion, if given in detail might 
not have been altogether in accordance with the deci- 
sion of the Court below, yet, giv^^g our best conside- 
ration to the whole matter, we do not find any reason 
which appears to us sufficient to alter that decision. 
Under these circumstances, we must dismiss the ap- 
peal with costs. 

(a) 1 Young, 491. (h) 1 Eden, 169. 

(c) 5 MyL & Cr, 303. (d) 19 Ves. 413. 

(e) (6th Edit, by Cov.) And see Maxwell v. Montacute^ Pr. Ch, 
326. Young Yc Peachy y 2 Atk. 258. Walker v. Walker, 2 Atk. 99; 
and Clench Y, Wetherhy, Ca. Temp. Finch, 376, in which cases de- 
feazance had been supplied on parol eYidenee, 

a 
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Anund Lal Sing Deo ------ Appellant, 

AND 

Mahaeaja . Dhbeaj G-uerood Na- 
EAYUN Deo, Bhadue - - - - Respondent* 

On Appeal from the Rudder Dewanny Adawlut at 

Bengal. 


Grani^ — Construction — Grant in lieu of maintenance — UesumabUity—^fRai 
’■—Grant l)y Raja — Duration of, 

A grant by a former Raja of JPacheet, of a pergunma, part of the 
Zemindary OT Raj of Pacheet, to a member of his family, held to be a 
grant for maintenance only, and resumption decreed to the Raja in pos- 
session. ^ 

Grants made by the predecessor of the Raja in possession 
whether in fee or for maintenance, enure only during the lifetime of the 
grantor, and are not binding on Ms successor. 

Whether the Zemindary of Pacheet constitutes an indivisible estate of 
inheritance, and as such inalienable, Qucere ? 


nth & 13th Respondent in this case was the Baja of Pa- 
Febi^so. cheet, a province situate in the Jungle mahals of Mid- 
napore ; and the question in the appeal was, whether 
the Respondent, as the Raja in possession, had the 
right to resume a pergunna named Kasaepar, which 
formed part of the Zemindary or Rajship of Pacheet, 
and which had been granted by a former Raja oi Pa- 
cheet to the ancestor of the Appellant. 

The case of the Respondent was, that Pacheet, by 
law and the usage of the family, constituted a 
and descended entire to a single heir, to the exclusion 
of the other members of the family ; and that a grant 
made by a former Baja, of part of the Ray, to a mem- 
ber of the family, enured only during the lifetime of 
the grantor, and was not binding on his successors. 
The Appellant denied that the Zemindary was a Baj, 
and as such descended entire, contending that it 

• •Plteent: Members of the Judicial Committee , — -Lord Brougham, 

Campbell, the Right Hon. Dr. Lushington, 
the Right Hon. T. Pemberton Leigh, and the Right Hon. Sir Ed- 
wd Ryan, 
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was divisible among brothers, and had been divided , 

in the Bengal year 1155 (1748-9 a.d.) between 

Lai and his uncle, Mohun Lai ; that on the death »• 

T 1 T 1 MAHAKAJa 

of Mohun Lai, his brother, Kunchun Lai, succeeded dheraj 
to Mohun Lai's share, and that afterwards Kunchun narayun 
Lai's only son having died, he adopted as his son 
Stctroghun, the second son of Muni Lai, and gave up 
to Mimi Lai the whole of his share of the Zemmclary, 
except Kasaepar, which he gave to SutrogJnm, and 
that this title was confirmed by a deed executed by 
31uni Lai, the great-grandfather of the Eespondent, 
in 1775, which was afterwards confirmed by a deed 


dated the 7th of May, 1797. 

The Appellant and Eespondent were both mem- 
bers of the Narayun Deo family, in whose possession 
the Zemindary or Bajshlp of Pacheet had remained for 
several generations. 

It appeared from the evidence, that previously to 
the country in which Poxheet is situate becoming sub- 
ject to the English Government, the affairs of the Eaj 
were involved in great confusion. In 1752, one G^ir- 
rood Narayun was Baja; his eldest son, Bheekhun 
Lai, died, leaving a son nam-ed Muni Lai, and whilst 
Muni Lai was still a minor, family disputes took place, 


and Gurrood Narayun and most of his children were 
killed in a sanguinary conflict. A contest then took 
place for the possession of the Zemindary, and Mohun 
Lai, a younger son of the deceased Baja, sought to 
oust his nephew, Muni Lai, and usurp the Baj by 
force. Muni Lai was worsted in these conflicts with 
Mohun Lai, and Mohun Lai got possession of part of 
the Baj, and in this possession Muni Lai appeared to 
have acquiesced. In 1765, Muni Lai and Mohun Lai 
were both forcibly dispossessed by one Jiigui Chund. 


Q 2 



84 


OASES IN THE PEIVY COUNCIL 


In I/" 69, or the beginning of 1770, however, Muni 
r'SaiMd P 08 se 8 si 0 ii, and m August, 1770, Uohun 
■ 8 . 8 .% .,. ''ittout i 88 ae. Kumhm Lai, a yomiger bro- 

g“"»b iot and uncle of Uu,ii Lai, Uieu set 

nakavun up a claim to a share of the Zemindary, and «’ot pos 
“»■ session of the lands held by Mohun Lai'. In 0,1 mean- 
time the British power had become supreme in the 
country, and in September, 1770, Umi Lai petitioned 
the Government, tlirough the Council of Beveimc at 
McersielgbaJ, for redress, claiming the Jlaj as entire. 

tishal r. >'5' ‘ho 

,, ,, b^^ aes, Ir. Liggimsen, the supervisor of 

the distnc^^a of Bee.bbeom, being directed to inquire 
and report on the subject. A full inquiry was Oisti- 

rcustomt d C 

1 st h™ “ ‘-e 

It nt, ,r entitled to succeed. The oDiiiion 

of the I^awab of the 'Nns’.^im m r , opiuion 

the 11 . MoorsJiedabad on 

one (][nestion of the 1*10*11+ r\? m 

i>„- 1 succession to the entire 

X: Zs 1 “ ‘--o": 

oa the .round tlll'-OirCS- 

Mum Lai was alone entitled to the poMession”"^ i*"”* 
were issued to IVTr «■• ■ Possession, orders 

iu the Lai . 

and he became ail Jh th doae, 

sBomtl Sarayun 'unon the' i”™' “flJn- 

oWiaiheW to ^ *®P“ 000 S 8 ion of Kun- 

a promise of protectil 3’ 

returned to Pac/ieet urti n/r^ “^oney allowance, he 

a provision forte mXL?” -he 

accordingly gave him the per^Za ZZsT” t' 

purpose. About ttlio +• ^ -a^-, ^or that 

«t r«h„ Lai, died 1 ZZ ZuZZn TjiZTl Z 
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soil, oghwivp Lii6 second son of Muui Lctl^ to wliom 
fic ^miiLOd. tiiG idncis wJiicii JM.u'yii IjclI iidd ^'‘ivon hiTn 
Kimchun Lai entered into possession of tlie pergunnUj 
nnci died in A.ugust^ 1/bl, nnd M.uui Lai tlien resumed 


possession oi iLasaepar. Mum Lai oied in 1792, and 
was succeeded by ins son, Biiurut Sihhur, also called 
liaja Gurrood liaraymi, tiie grandfatlier of the Eespon- 
aent. He executed a deed, dated the 7th of Mlag, 1797, 
giving ibut^ oghuu possession, in these terms; ^*As 


you have iniorined me that you are in possession of 
pergmma Kasaepar, under a deed granted by Maharaja 
JJheraj Liaghonath Narayun Deo, my father, and Kum 
chun Lial Deo, my uncle, and that you now require a 
deed from me, 1, therefore, give you this deed without 
having seen those two deeds. You may possess it ac- 


cording to the former deeds. 


Bhurut Sikhur afterwards 


attempted to take back Kasaepar, but Sutroghun con- 
tinued in possession until his death. GL^he Grovernment 


revenue for the pergumia was always paid by the Raja 
of Pacheet. The affairs of the Zemindary were entrusted 
to Sutroghun, but by his mismanagement the revenue 


was allowed to fall into arrear ; and amongst the other 
property, fifty-five villages of the pergunna Kasaepar 
were brought to sale for arrears of revenue, and sold. 
Raja Gurrood Narayun petitioned the Government for 
lelief against these sales, as having been eifected 
through oppression and fraud exercised towards him 
by the native officers of Government. A n investiga- 
tion took place, and a report was made, establishing 
the justice of the Raja Gurrood. N arayun^ s complaints j 
and in 1799, an order was passed for reversing the 

sales complained of, and amongst others, the sales o 
the Kasaepar villages, and reinstating Raja in the 
possession of his Raj, Raja Gurrood Nardyun died 
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ill 1816, and ivas succeeded by liis sou, Ghyte Sing, 
^ called Raja Raghonath Narayim, the father of the Re- 
spondent. In 1818, SutrogJmn died, leaving the Ap- 
pellant, his son, an infant. In that year, Raja Raglio- 
natJi Narayun petitioned to have the pergunna Kasae- 
par delivered to him, on the ground that the Raj was 
entire, and had devolved solely on him, and that no 
giant made by his ancestor could be binding upon him. 

In answer to this application, he was told that if 
he^ liad any claim to the pergunna, he must institute a 
suit lo establish his right. He died some time in 1819, 
vdthout having instituted any proceedings for reco- 
very of the pergunna, and was succeeded by his son, 
the present Respondent, who, on the 25th of February, 
1822, filed Ms plaint in the Provincial Court of Cal- 
cutta. By the plaint he alleged, that the Zemindary 
ol Pacheet had descended to him from sixty-eight 
generations, and that according to the usage of his 
aimly, the eldest son of a deceased Raja succeeds 
to the Ra:is]up, and is entitled to possession of all the 
Mds of the Zemindary, and household property and 

the Grovernment revenue; while 
e other sons and- brothers of the deceased Raja 

and their famihes were allowed maintenance, and L 

He then 

lao-e or ' ' ‘J^ring his Raj ship, gave a vil- 

at a low rent, 

nppoit of a son or brother, and after his death 
'"smv succeeded to the Raj ship, the grant and 
of the deceased Raja became null and void, 
ditarTT 7 nothing farther to do with the here- 

B el? "ir “Ttr* '““'S' usage, the 

1 coutiaue ouly 

§ IT Bqjsnip, and are not permanent: ?nd 
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that whoever becomes the Raja after their death has '^5°. 


the power of confirming or 


annulling them, and of anund lal 
® ^ Sing Deo 

The Respondent, by his 


making a new settlement, 
plaint, further stated, that his great-grandfather, Ra- 
ghonath, gave the pergtmna ICasaepar from his Zemin- 
dary to his uncle, K-unchun Lal, in lieu of maintenance, 
and that the latter held it for eight years ; aird that after 
his death, in 1781-2, Raghonatli, according to usage, re- 
sumed the pergumia, and included it in the Zemindary, 
and paid the Government revenue. The plaint then 
went on to state, that after the death of Raglionath, the 
great-grandfather of the Respondent, Maharaja DJieraj 
Ourrood Narayan Deo, succeeded to the Raj ship, and 
took possession of the pergimna of Kasaepar ; and he 
made his younger brother, S^itroghun, the manager 
of the affairs of the Zemindary, who for some time 
managed the Zemindary, subject and obedient to the 
Raja; though he was aftei’wards removed from the 
management of the Zemindary for embezzlement and 
fraud. The Respondent relied upon Ben. Reg. I., 1800, 
as decisive upon any question of joint property. 

The Appellant, a minor, appeared by his guardian, 
and by his answer denied the allegations of the Re- 
spondent, and stated that the Rajship of Pacheet was 
divided into two equal parts in the Rengal year 1155, 
(1748-9), in the time of the former rulers, and they 
managed the affairs of their portions of the Zemindary 


V. 

Maharaja 

DheraJ 

GURROOD 

Narayun 

Deo. 


for twenty-two years. That Mohun Lal died in the 
Rengal jeSiX 1176, and his brother, Ktmchun Lal, got 
possession of his share. That disputes about the 
Zemindary arose, and the son of Kunchun Lal, being 
dead, Kunchun Lal chose Sutroghun, the second son 
of Muni Lal!, as his own son, and kept only the per- 
gunna of Kasaepar out of his own share, and gave 
the rest of his share of the Zemindary to Muni Lal, 



88 


CASES IN THE PEI VY COUNCIL 


and the perguma of Kasaepar, with his personal 
property, to Siitroghim, and gave him a deed for it. 

mahIraja Raghonath Naraymi Deo, to 

(^Rlfocm right of Sutrogliun, gave him another 

proprietary right of the pergmma Kasae- 

n continued to have possession, 

and ^ he denied the allegation of the Plaintiff, that 
Raghonath Narayun Deo, the father of his grand- 
father had resumed the pergv.nna of Kasaepar. He 
also, by his answer, asserted, that Raja Gurrood Na- 
^ayun Deo, the grandfather of the Eespondent, never 
ad possession of the Zemindary possessed bv Sutro- 
ghun ; but m eousideratiou of S«troghm’, right, he 

r^7Q7«^ , a Rengal year 1204 

the iri- signature and the seal of 

Ka.% ,• and accordingly, Sutroghm., during his 
lifetime, paid the revenue fn-r fi,n f 

saer^nr wn fi, / ^ Perg^mna of Ka- 

and father ef+t to the grandfather 

the Harabff hmeelf. And he further denied the alle 

nation, that the Raja bad not nowor t„ i ‘ 

fni- qtitt 1 power to make a grant 

tor any longer period than his own a- 

that the grants made bv a ^ ^ 

■ in formed times f /n of the Plaintiff 

after their death a ,1 T continued 

Zemindary I ^ division of the 

scended to’ the Defendant ’ had regularly de- 

"thont any elaim. the Proprietors, 

The Eespondent, in hi, reoW 
the allegation contained in his^nl ’ 
dar;!/ had never been di VI- ri a *hat the Zemin- 

«cient fami.; nt; tr S b “ “ 

son Of the deceased Bnin^ that the eldest 

a long aeoonnt of the disoTi+oo j ^ -tie gave 

. ^ne disputes and contests which had 
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taken place respecting the Zemindary since the year 



1754-5. He further alleged, that it was a mere 
fabrication to state that a deed was given in 1773 
by Kunchim Lai, and contended that the deed dated 
the 7th of May, 1797, alleged to have been given 
by his grandfather, was unworthy of credit. He 


anund Lal 
Sing peg 


V. 

Maharaja 

DheraJ 

GURRCOD 

NARAYUN 


DEO. 


admitted that a deed, granting pergunna Kasaepar 


to the father of the Appellant, had been executed 
by his grandfather, and he gave the following ex- 
planation of the fact. He said that his grandfather 
had made the Appellant’s father manager of all the 
affairs of the Zemindary, but, in consequence of mis- 
conduct, he subsequently dismissed him and took the 
pergunna under his own management ; that many 
false suits were instituted against the Raja, and he 
was imprisoned, and the whole Zemindary was in 
danger of being sold in parcels by the litighnt parties. 
That the father of the Defendant induced his grand- 


father to make a grant of the pergunna of Kasaepar 
to him, to save the eniiTe Zemindary from ruin. He 
relied upon Ben. Reg. X., 1800, respecting indivisible 
estates, in support of his claim to resume the pergunna. 

The Appellant, having attained his majority, put in 
a rejoinder in person, and insisted that, when disputes 
arose between Muni Lal and Mohun Lal, the Zemin- 
dary was divided, and there was then no custom to 
prevent its division. 

The evidence was conflicting. On the part of the 
Respondent, evidence was given that, according to 
law and usage the Zemindary of Paclieet was de- 
scendible as an entire Raj, to a single teir ; that a 
grant by a Raja was not binding on his successor, but 
might be resumed ; that on the death of Kunchun 
Lal, in 1781, Raja Raghonath Narayun, the great- 
grandfather of the Respondent, entered into possession 
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1 85 °'^ of the pergmma ixi dispute, and that the deed, of the 

ANUND lal 7th of May, 1797, declaring that Sutroghun was to 
V. ' hold for life only, was duly executed. On the part 
^dheraj^ of the Appellant, evidence was adduced to show that 
narayun Zemindary was a divisible inheritance, and had 
been divided between Muni Lal and Mohun Lal • he 
put in evidence a deed, dated the 26th of July, 1775 
from Raghonath Narayan Deo to Kunchun Lal, grant- 
ing Kunchtin Lal the pergunna Kasaepar, and giving 
his second son, Sutroglmn, for adoption, and examined 
witnesses to show that SutrogJmn had succeeded to 
the pergunna in dispute, by inheritance. 

The suit was brought in the first instance before 
Mr. Walpole, the second judge of the Provincial Court 
but no decision was given by him, the suit being re- 
ferred to Mr. James Curtis, the fifth judge. He, 
on the 27th of February, 1829, delivered judgment, 
and decreed the Plaintiff’s claim to be dismissed, 
declaring that the pergxmna in dispute was the 
hereditary property of Sutroghim, and that the pos- 
session of the Defendant and his ancestors had been 
by proprietaiy right before the Company’s Govern- 
ment, and that the Plaintiff’s claim to the hereditary 
property of the Defendant could not be admitted 
or heard under any Eegnlation ; that his claim was 
unfounded and improper, and, therefore, ordered that 
the case be dismissed with costs, and the Defendant 

to be in possession of the 

The Respondent appealed from this decision to the 
Siidder Dewanny Adaiolut, Bengal, and filed, on the 
7th of February, 1833, his reasons of appeal against 
the Provincial Coui't’s decree, contending, that it was 
contrary to evidence and the family usage ; he also 
filed further clocumentary evidence to prove such 
usage. The appeal came on for hearing before Mr, 
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B. H. Rattray, one of the Judges of the Siidder De- 
wanny Court, who, on the 26th of March, 1833, pro- 
nounced the decree of the Court, which concurred 
mth the opinion of the Provincial Judge, and ordered 
that the claim and appeal of the Appellant should be 

dismissed, and the decision of the Calcutta Provincial 
Court affirmed, with costs. 

The Eespondent presented a petition to the Rudder 
Court, praying for a review of judgment, submitting 
that the decree was contrary to the provisions of the 
Ben. Reg. X. of 1800 {a), and the law and the usage 
of the family. He also petitioned the Governor- 
General of India on the subject of the Rudder Court’s 
decree, alleging, that such decree was opioosed to the 
established usage of the counti-y in which the per- 
gumia was situate. 


f ^ of 1800 reeog'nises tie custom of indivisible 
c.stdtcs of inheritiinee in tlic Jungle wulials. 

Section I. en.'iets, tJiat “By Regulation XL of 1793, the es- 

ates of p-opnetofs of land dying intestate, are declared liable to 

or llSoLTr 1,^ agreeably to the Hindoo 

u-evniMr +>, ■ however, having been found to 

whieb \hf J!Z Mzdnapore and other districts, by 

he r whL^ T •° invariably devolves to a single 

br^lnS .l ^ tho property, and this custom having 

o/n lom-fwf “ eertain circumstances of 
^•I’l still exist, the Governor- General in Conn- 

ul has enacted the following rule, to be in force in the prownees of 
Bengal, BeJiar and Onssa, from the date of its promulgation. 

“Sect. IT. Regulation XI. 1793, shall not be considered to suuer 

T/ If • '""^SAirhich may have obtained in^the 

ceTInn T f other districts, by which the sue- 

has’'hitlwtrbl''u proprietor of which may die intestate, 

; ^ single heir, to the ex- 

tion tbe Crof deceased. In the mahals in ques- 

as hiforf an?t)fe r 'f be continued in full Lee 

L L by it in the deei- 

Sion of all claims which may come before them, to the inheritancp 
of landed property situated in those mahals/' inheritance 
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An ofBcial inquiry was made in the Government 
■ oiEces, to ascertain what records were in existence 
concerning the proceedings of 1771,: whereby the 
hereditary right of Muni Lai to the Zemindary, as an 
indivisible Raj, had been investigated. The conse- 
quence of these inquiries was, that additional docu- 
ments, relative to the proceedings of 1771, were pro- 
duced, showing the investigation which had then taken 
place, and the decision which had been then come to 
in favour of the rights of Muni Lai ; some additional 
precedents of decisions supporting the Respondent’s 
claim to succeed to the entire Raj were also produced. 

By an order of the Rudder Court, bearing date the 
25th of May, 1837, it was ordered, that a review of 
the case should be admitted, and the case restored to 
its former number. 

The review being admitted, the appeal, with the 
further evidence, came on again before Mr. R. 11. 
Rattray, and that Judge was of opinion that his former 
decision ought to be reversed. In giving judgment, 
on the 21st of August, 1838, he said, “ As it appears 
by the letter of Mr. Alexander Higginson, supervisor 
of the districts of Beerhhoom, and others, to the 
Council of MoorsJiedabad, dated the 21st of January, 
1771, and especially by the opinion of the deputy 
minister of the Nazim of MoorsJiedabad, regarding 
the Zemindary of the chuUa of Pae/iee#, and by the 
letter of the Council of MoorsJiedabad, which was 
sent with the order of the deputy nainister, that 
Lai had absolute possession of the Zemindary of 
Chukla Pacheet, and that a maintenance was allowed 
to KuncJiiin Lai, as being a descendant of the younger 
brother, and that the expenses allowed to KuncJiun 
iarfor his possession and management of the 

Pacheet was discontinued, which removes the plea 
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of the Defendant that the Z&ynindMry was di'vided 
between Muni Lai and Mohun Lai in the Bengal year 
1155, and that after the death of Mohun Lai the h alf of 
the Zemindary went to Kunchun Lai, and that Sutro- 
ghun got a gift of the perg-imna from Kunchun Lai, and 
afterwards from Bhurut Sikhur, alias Raja Gurrood 
Narayun, in the Bengal year 1204, and the Defendant 
has no further right to the pergunna by inheritance or 
by gift; for if the father of the Defendant had really 
possession of the property in dispute by right of in- 
heritance, there was no need of taking a gift of it, and 
if the Raj and Zemindary had been divided between 
Muni Lai and Mohim Lai, a separate contract would 
certainly have been made by the Nasim of the pro- 
vince or the Company’s Government with each of 
them, which was not done. ’ ’ He then proceeded, 
“The Defendant pleads the limitation of time, which 
deserves no attention, as it is not applicable to this 
case, for it appears by the papers of the case that 
the property in dispute was given for the mainte- 
nance, and by the family usage the new Raja has 
the power of contipxiing or resuming it, and if any 
Raja, had not resumed it, he had the power of con- 
tinuing it by the family usage ; and the limitation of 
time cannot be applied to the proprietary right of the 
Defendant, and this suit was instituted within a short 
time after the death of Sutroghun-d’ and he directed 
that the papers in the suit should be laid before an- 
other Judge. , . 

The case accordingly came before Mr. Abercrombie 
Dick, another of the Judges of the Sudder Court, who 
differed from Mr. Rattray, and was of opinion that the 
decision of the Provincial Court of Calcutta, and the 
former decision of the Sudder Court was proper, and 
should be affirmed. He gave his judgment on the 
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2nd of December, 1839, as follows: — “It eleai’ly appears 

English papers received, that Mimi Lai, alias 

mahIraja Raghonath Naraymi, got orders for the entire 

GuuKooi from Government and the Nawab, and 

nakayun for a monthly allowance to be made to KuncJvun Lai • 

but although every search has been made, no such 
document has been found to show that Raja Ragho- 
nath Narayun obtained possession of the entire Ze- 
m.'indary, or that Kunehim Lai received his allow 
ance. On the contrary, it is quite clear by the docu-' 
ments produced by the Defendant, that after get- 
ting the order, Raghonatli Narayun agreed to leave 
to Kunchmi Lai the pergimna of Kanaepar, and Kim- 
cUm Lai to give up the rest of liis Zemmdary to Mnni 
Lai, which was done. It is, therefore, mv opini 
that this claim of the Plaintiff is not connected with 
family usage, and the Plaintiff is not competent to 
annul an adjustment made between those two which 
has continued so long a time merely upon family 
usage, which^ has nothing to do witli tin's ease, and I 
therefore, think that the claim of the Plaintiff should 
not be admitted, and that the decision of the Pro- 

vincuil Court and former decision of this Court, should 
be affirmed. ” • 

The Court being tlius divided in opinion, it became 
necessary to resort to a third Judge, and the case 
came before Mr. Lee. -Warner, who, on the 24th of 
hebruary, 1840, pronounced the final decree in the 
cause, by which, concurring with Mr. Rattray, he 
decreed the appeal and reversed the previoms' deci- 
sions of the Provincial and Rudder Courts. The prin- 
cipal part of his judgment was in these terms:— “It is 
my opinion, that the claim of the Plaintiff, for the 
lemsons lereinafter given, is in every respect correct, 

OJ one of the reasons of Mr, damm Curtis, Judge of 
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tlie Provincial Court, stated in Ms decision of the ’ 850 . 

^ s , 


27th of February , 1829, is, that in the year 1155, the anund lal 
Zeviinclary oi Pacheet was divided between Muni Lai v. 
and MoJmn Lai by Moohuntl Deo, the Zemindar of ^uheraj"^ 


Ra7ngur, in half-shares, by which the family usage 
that the Zemmdary is not divided has not been proved; 
but when the Company’s Government was established, 
it appears that, on the 4th of May, 1771, Raja Ra- 


GUREOOO 

Narayun 

UEO. 


glionath Nai'ayun was put in full possession of his Raj 


by the order of the then Government, and of the Zemdn- 


dary; and before that he had an order of the' Nawab 
and the usual investiture, and the petition which the 
agent of Kuncliun Lai presented, that the half of the 
Zenimdary was his right, and that Muni Lai Raghonath 
Narayun Deo had forcibly taken it, was rejected ; and 
he was informed that if he would go to Pacheet he 
would get a proper allowance, as he was a descendant 
of a younger brother of the family, by which the divi- 
sion of the Ze^nmdary between Miini Lai and Mohun 
Lai was annulled, and the entire Zemmdary was re- 
stoi’ed to the Raja. The ground of the Judge of the 
Provincial Court on this point is defective and un- 
availing. Eegarding the second ground, on the limi- 
tation of time, that after such long possession the ease 
cannot be admitted by the Court, under Eeg. III. of 
1793, and sec. iii. Eeg. II. of 1805, as stated in his 
decision, it is necessary to consider the claim in this 
case, whether, by the order of the 9th of December, 
1818, it is really the time of dispossession or not; 
but as the suit originated in the order of the Collector 
to appoint a guardian and to institute the suit, and 
there was no dispute before that for the talook in dis- 
pute, which was given for maintenance, and the former 
Rajas had the power of confirming or resuming it by 
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1850. the family usage, the time should be reckoned from 
anond lal the date of the Collector’s order whieii ga.vo I’ise to 
SING deo claim, and it is clear that the suit of the Plaintiff, 

Appellant, has therefore been instituted within the 
nara?un P^^escribed time; moreover, the possession of the Re- 
deo. spondent and his ancestor was only for maintenance, 
and not for money or any other consideration to give 
a proprietary possession : it is, therefore, necessary to 
ascertain whether this pergunna was given for main- 


tenance or acquired by inlieritance without the con- 
sent or confirmation of the Itajas. it certainly appears 


by the English letter and inquiries of 1771, and of the 
agent of the (jovernor-Ceneral at Uasaribau£fh, which 


were made by order of the tiovernnaent, into the 
usages of this family, that the eldest son becomes the 
Hd'ja, and gets full possession of the entire ^ awindaTy, 
and the other sons and heirs have a maintenance. 


'i'here is, therefore, no doubt that the per in dis- 
pute is included in the Zemindary , and the X^efendant 
can have no hereditary right, although before the Com- 
pany’s Grovernment there were frequent transfers and 
contentions, it is not necessary to inquire into them; 
the order of the ith of May, 1771, is sufifioient and 
conclusive for the trial of this case. ” 


Prom this final decree, the present a^^pieal was 
brought, and now came on for hearing. 


Mr. Turner, Q. C., Mr. Forsyth, and Mix*. Maule, 
for the Appellant, 

Contended, that the hereditary right of tlie Appel- 
lant to the pergunna through JFunchun Lal was proved, 
denying that it was the custom or usage of tire family 
that a single heir should succeed to the entire vZewiw- 
dary, or that the Zemindary was inalienable, and snb- 
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mitted, that such custom, if it formerly existed, had 
been infringed by the division of the Z emindctTy be- 
tween Muni Lai and Mohun Lai. That the grant of 
the pergunna to K%inchun Lai, and confirmed to 8utro- 
g'hun, was in fee, and did not terminate with the life of 
the grantor, and was not liable to resumption or an- 
nexation to the Zemindary hj the Respondent as the 
reigning Raja, though it such grant was for mainte- 
nance only, it might have been resumable. That as 
the Appellant and his ancestors had been so long in 
possession, the onus probandi was upon the Respon- 
dent to prove the custom to resume. 

Mr. Wigram, Q. C., Mr. Lloyd, Q. C., and Mr. 

Ldmund F . Moore, for the Respondent, 

Submitted, First, that the pergunna in q^uestion 
formed part of F acheet, which was a Raj and indi- 
visible, descending entire to a single heir to the ex- 
clusion of the rest of the family, and that, according 
to the entailed character of the Raj, like a Scotch 
entail, was not barrable. Second, that the only title 
of the Appellant’s father to the pergunna was under a 
deed of gift and provision for life, which did not enure 
beyond the lifetime of the grantor. Third, that, ac- 
cording to the law and usage of the family, it was not 
competent for any former Raja to bind his successors 
by a permanent grant of property belonging to the 
Raj, and even if such grant had been in fee, being made 
by a former Raja, it was not binding on the Respondent, 
and was resumable by him. Fourth, that, according 
to the provisions contained in the deed of the 7th of 
May, 1797, the pergunna reverted, on the death of the 
Appellant’s father, to the Roi. 

-■:H ■ 
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Tli0 autlioriciGS i6f erred to upon tlie (luestioii of Pq 

''““S “ “<3 inalienable, were Ben. Begs. XI 

MiHi'kur "f ^ >^‘‘<‘‘"‘9hten’s Prind- 

i*; ]■• 1 Htodoo Law, 198. 

Nasayun (. Mit.); and Raja D cedar llossein v. Rancp. 

® ■ Zuhoor-oon-Nissa (a). 


Judgment was delwered by 

V 


22nd Feb., 
1850, 


Lord Lais^gdale : 

In this case, an action was brought in the Provincial 
•■ouit ot Cdcutta by the Eespondent, Maharaja Dheraj 
Gm.ooa haraymi Deo, agai.nst tlie Appellant, Anund 
Ld., W recover trom him the possession of the pergnnna 

in tbp Zemmdary of Pacheet, situate 

. the Jungle malials in the Presidency of Bengal 

Provincial Court, on the 27th of February 1829 it 

■ f ' “ ““ 

endant (the Appellant, Anmid Lai) should be 

le costs ot he Court should be charged to the Plain- 

anneal toT 0 , r"n ®“PO“toit presented an 
apwal 0 the Sm.r De.oann, Court at Calcutta, and 

Oh he hearing by Mr. Suttraf, on the 26th of March, 

Vinri’al p™, that the decision of the Pro- 

'V “ “Id proper, 

he exceptions oi the Plaintiff (the now Eespondent) 

“^,h' T’. " 

affirmed. After "tw'tlm E*" 

petition for i-ew - « ^spoiideiit presented a 

having been ^ranted tJ 

Mr 7?wit ® the cause was again heard by 

Mb Battra,, „n the 21st of August, 1838 ; the Be- 

(“) 2 fed. App. Oases, 441. 
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spoiid-Giit tliGii prod.tiC6(i sGvcrcil sclditional d.ocuin.Gnt&j 
and it Avas held by Mr. Rattray, that the documents anotd^lal 
produced by the Plaintiff proved his claim, and there- 
upon Mr. Rattray decreed that his former decision dhekaj 
should be reversed ; but the concurrence of another 
Judge being necessary, under the circumstances, he 
ordered the papers to be laid before another Judge, to 
pass a final order. The case vas afterwards brought 
before Mr. Abercromhie Dick, another Judge of the 
Sudder Detvamiy Court, at Calcutta, and on the 2nd 
of Jlccein&cr, 1839, he held, tnat the claim of the Plain- 
tiff' ought not to be admitted, and that the decision 
of the Provincial Court, and the first decision of Mi. 

Rattraij, should be affirmed. In consequence of this 
diff'erenee of opinion, it was ordered, that the papers 
should be laid before another Judge to pass a final 
order. Under these circumstances the case was again 
heard before Mr. Edward Lee Warner, who concuiied 
with Mr. Rattray in the opinion recorded by him on 
the 21st of August, 1838, and differed from Mr. Dick 
in his opinion recorded on the 11th of September, 

1839, and finally ordered, that the claim and appeal 
of the Plaintiff’ should be decreed, that the former 
decree of the Sudder Deivanny pqurt, dated 26th of 
March, 1833, which affirmed the decision of the Cal- 
cutta Provincial Court, should be reversed, and that 
the Plaintiff should be put into possession of the pro- 
perty in dispute, and the costs of the Court. It 
is from this decree that the present appeal to Her 
Majesty in Council is presented by Ahund Lai, ihe 
Defendant in the cause below, and now the Appellant. 

It appears that the family of Narayun Deo had in 
some way had possession of the and Zemindary 

oi Pacheet fox severalgenerations, and that for several 

H 2 
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,850. years before the year 1769, the possession had been 
anui^lal the subject of great and violent contention, amount- 
siNG DEO -jiQ actual war between the different members of 

maharaja family. Muni Lai was the eldest son of the eldest 

mISwu branch. He had two uncles, Mohun Lai and Kun- 
DEo'.'”'' Chun Lai Mohun Lai had possession of and claimed 
to be entitled to part of the Zemindary, or the part of 
the lands comprised in the Zcmindany. Upon his 
death, in 1769, his brother, Kunchun Lai, became 
possessed of such part of the Zemindary or land as 
had been possessed by Mohun Lai, and in 1770, Muni 
Lai, 8 lS Zemindar, complained to the Council of Eeve- 
nue of Moorshedabad, that he had been forcibly dis- 
possessed of his Zemindary ; that, after expelling one 
member of his family, he had got possession of part 
of the and Zemindary, but that Mohun La A had 
also a part, and after his death, Kunchun Lai had been 
in possession of some pergunnas of the Z emindary, and 
intended taking more. He stated, that by the ancient 
custom of the family for many generations, after the 

death of the Eaia, the eldest son succeeded him, and 
the other sons had a maintenance for life, and that the 
Zemindary was never divided. He therefore, prayed 
that the family usage of the Zemindary might be in- 
quired into, and that he might be ordered to be put 
into possession of the whole Zemindary. 

In consequence of this complaint and request, an 
inquiry was instituted and a report made, and in the 
result, and on the 7th of March, 1771, the Council of 
Eevenue concluded, or came to the determination, 
tha t, t.bft auftfiftssiou to the wh.o\e Zemindary devolved 
by inheritance to the i?oia Muni Lai, and that Kun- 
LaL (his uncle) Ought to have a reasonable and 
equitable allowance for his subsistence, which, in right 
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of Ms being descended from a junior brancb of the 
famiiy, was secured to him by a clause in the sunud. 

The Naib Dewan’s perwanna of investiture was ob- 
tained and sent to Mr, Higginson, the supervisor of 
Pacheet, who was desired to instal Muni Lai in the 


Zemindary, and in May, 1771, Mr. Higginson installed 
him in the whole Zemindary, and delivered to Vn'm the 
N awab ’s perwanna, and the customary khilate on the 
occasion. Kunchun Lai, on hearing that he was de- 
prived of his share of the Zemindary which he had 
possessed (which Mr. calls the half of the 

Zemindary), retired to liamgur, and was invited to 
return, with a promise of protectio-n and the enjoy- 
ment of a monthly allowance for himself ; with tMs he 
does not appear to have been at first contended, for, 
on the 15th of June, 1772, he complained, by Ms 
vakeel, that he had been supplanted in Ms division of 
the Zemindary, and he prayed that he might be re- 
stored to his Zemindary ; he was answered, that if he 
would return to Pacheet, an eqmtable and reasonable 


allowance would be granted to him for Ms subsist- 
ence, as was due to him by a clause in the sunud. 

Soon after this Bahadur Sing, the oMy son of Kun- 


chun LM, died, and in August, 1773, Kunchun Lai 
adopted as his son, Sutroghun (the second son of the 
Baja Muni Lai), and committed to Mm what is called 
the whole property, during the life and after the death 
ot Kunchun Lai. 


No contemporaneous instrument, executed by 
I/oZ, is produced j but the pergunna of Kasaepar being 
witMn or part oi the Zemindary of Pacheet, semn 
arrangement was entered into between Lai and 


Kunchun Lai, and a deed is produced, dated the 26th 
of 1775j by which 

agreed as f ollows t my muSiiay KimeMm IlaL has 
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reliiiqiiislied bis half of the Raj, and come to terms 
^\ith me, I have given the pergmma of Kasaepar to 
him, and as he has no son, he has asked me to 
give him Mudhun Lai (another name for Sutroghun), 
whom he would adopt, and keep as his son ; I have, 
therefore, according to the request of my uncle, given 
him Mudhun Lai, in the presence of [the persons 
named in the deed], in whose presence he has given 
the entire pergmma and all his property to Mudhun 
Lai, and also have given the pergunna and entire pro- 
perty of my uncle to Mudhun Lai.” 

The question in. this cause depends entirely on the 
title Avhieh Kimchun Lai had or obtained to the per- 
gunna of Kasaepar. , 

The Appellant alleges, that the Raja had a right to 
alienate any part of the Zemindary ; and that Kunchun 
Lai, even if he had no previous right to Kasaepar, 
acquired a right to it by the deed of the 26th of Jitly, 
1775, and that the circumstances under which Kun- 
chun Lai had • possessed a portion of the Zemindary 
were such, that the relinquishment of his claim to it 
Avas a sufficient consideration, if any consideration 
Avere required, for the grant to him of the pergunna of 


Kasaepar. 

The Respondent, on the other hand, contends, that 
ilcLB Zemindary Avas indivisible or inalienable, and con- 
sequently, that Muni Lai Avas incapable, for any con- 
sideration, to transfer any portion of it to Kunchun 
so as to bind his successor in the Zemindary ; 


he further insists, that Muni Lai did not attempt to 
make an absolute gift of Kasaepar to Kunchun Lai, 
but gaA^e it to him only for the maintenance, or part of'' 
the mam^^ Avas entitled from the Raja, 

and that the gift (being only for maintenance) eonld i 


have ho binding effect 


suecessor of the Raja. 
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Tlie Appellant admits that a grartt for maintenance 
ceases with the life of the grantor, and he relies on theANUND lal 
power of the Raja to alienate, and the actual aliena- v. 

I* 1*11 ^ 1 T xi • “^^aharaJa 

tion whicli he says was made, and, under these cir- bheraj 
cumstances, the title of the Plaintiff fails in either narayun 
ease ; first, if the Baja was ineapahle’ of alienating 
any part of the Zemindary, or, secondly, if the grant 
of Kasaepar was for maintenance ; and as it appears 
to us, that the inalienability of the Zemindary has not 
been sufficiently established, it is necessary for us to 
consider, whether or not the grant of Muni Lal of 
Kasaepar to Kunchun Lal was for maintenance? If it 
was, the Appellant has no title to it. 

We consider, that by the proceedings in 1770 and 
1771, from which Kunchun Lal in vain attempted to 
obtain relief in 1772, it was clearly established that 
Muni Lal was entitled by inheritance to the whole 


Zemindary, and that his uncle, Kunchun Lal, was en- 
■ titled to an equitable and reasonable allowance, to be 
granted to him for his subsistence. It was in this 
state of their respective rights, that the transaction of 
1773, or of 1773 and 1775, took place. It may be 
questionable whether the deed of the 26th of J uly, 
1775, is genuine ; but supposing it to be so. Muni Lal 
thereby gave the pergunna of Kasaepar to Kunchun 
Lal, without making any mention of maintenance, 
and the circumstances of the case were such that 


there might have been an intention to give more : than 
maintenance, and that for valuable eonsiderration. 
Nevertheless, there is nothing in the deed to prove 
that in this gift of the pergunna of Kasaepar, more 
than a provision for maintenance was intended, and 
documents of a subsequent date appear to us to show 
satisfactorily that no more was intended. 

Kmchm Lal died about 1781, and i^as succeeded 
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by bis adopted sou, Sutroghun, tbe second son of 
Muni Lai. Muni Lai died in 1792, Hud was succeeded 
in the Zemindary by his eldest son, Bhurut SiJchur. If 
the grant of Kasaepar to Kunchun Lod had been a 
valid permanent grant, Sutroghun was entitled to it 
without any re-grant or confirmation by Bhurut Sikhur ; 
but on the 7th of May, 1797, as he says, without 
having seen the former deed, Bhurut Sikhur exe- 
cuted a new deed, authorising Sutroghun to possess 
Kasaepar, according to the former deeds. This deed 
is quite consistent with the supposition that the former 
deed was a grant for maintenance, but inconsistent 
with the supposition that the former deed was absolute. 

We do not think that the least credit is due to the 
deed of contemporaneous date alleged to have been 
executed by Sutroghun to Bhurut Sikhur. 

It appears by the report of M.t. Vander Hayden (in 
January, 1799), that the country was in a very un- 
settled state, that Bhurut Sikhur was in very great 
pecuniary difficulties ; and proceedings were adopted 
to set aside sales which were supposed to have been 
improperly obtained from him. And some disputes 
were subsisting between Sutroghun and Bhurut Sikhur, 
respecting the pajniient of so much of the revenue of 
the Zemindary as was due from Sutroghum^ in respect 
of Kasaepar^ part of the land within the Zemindary, to 
Bhurut Sihlmr^hj whom the revenue of the whole Ze- 
mindary was payable to Grovernment, and also in respect 
of a money allowance for maintenance, which Sutro- 
ghun claimed to be due to him from Bhurut Sikhur. 

On the 15th of August, 1803, presented 

a petition to the Governor, in which he complained of 

^Bhurut Sikhur ; that he had stopped an allowance in 
cash made to him by deed ; besides which, he, 
ghun, had the pergimna ol Easaepar for his mainte- 
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nance ; and that Bhurut SihJiur had made a grant of that 

pergunna given for his maintenance to the son of his anund lal 
^ ^ ® ^ . Sing Deo 

eldest son. He alleged further, that he was enjoying v. 

, T • _£* j 1 T 1 ■ IVIAHARAJA 

Kasaepar as a maintenance irom nis latner and ms dheraj 
uncles {Muni Lai and KuncJiun Lai), and that the Baja, narayun 
his brother {Bhurut Sikhur), when he succeeded to the 
Raj, gave him a deed, under his seal and signature, 
confirming the former deed, and had it registered ; yet 
he was prepared to take the law into his own hands and 
eject the petitioner from the pergunna. Upon this 
petition Blmrut Sikhur was ordered to report in twelve 
days; what was done upon it does not appear ; but 
it seems that Sutroghim was, for that time, quieted in 


his possession of Kasaepar, for, in Novemler, 1804, he 
presented another petition, in the commencement of 
which he states, that he was well by favour of the 


magistrates, to whom it was addressed ; and that the 
pergunna of Kasaepar was for his maintenance, and 
that he had enjoyed it by paying the Government 
revenue to the Raja annually ; and again complain- 
ing, that the Raja evaded payment of his annual allow- 
ance, and also intended to take possession of the per- 
gumia again ; this petition was also referred to the 
Raja to report, and we have no account of what was 
done upon it ; but it seems that Sutroghun, not re- 
ceiving his money allowance from the Raja, neglected 
to pay to the Raja the contribution due for Kasaepar 
to the revenue of the Zemindary, payable by the Raja, 
and an offer was made to Sutroghun to have Kasaepar 
excluded from the Z emindary , and entered in his own 
name, if he agreed to it. The dispute was continued, 
and was explained by a statement of Mr. the 

assistant collector at Rawcoo rah, made pn the 9th of 


April, 1810. 
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1850 . Bhurut Sikhur died in 1810, and was succeeded by 
anund lal Chyte Sing, who died in 1819, and was succeeded in 
V. the Zemindary by the Eespondent. 

^dhe^^ Siitroghim Sing died in 1818, and was succeeded 
NA^YUN by the Appellant. 

Deo 

The dispute' which subsisted between Bhurut Sikhur 
and Sutroghun continued between the Eespondent and 
the Appellant. 


And the question, as has been stated, is, whether 
Sutroghun was entitled to Kasaepar absolutely, or only 
for his maintenance? And having regard to the re- 
spective claims of Mimi Lai and Kunchun Lai, in 1770, 
to the proceedings of the Council of Eevenue, the 
deeds of 1773 and 1775, the confirmation of the 
grants of 1775 by the deed of 1797, and the distinct 
statements and admissions made in 1803 and 1804 by 
Kunchun Lai, we are of opinion, that Kunchun Tjal Avas 
entitled to Kasaepar only for his maintenance, and 
consequently, that the Raja (the Plaintiff in the cause 

beloAv, and now the Eespondent) was entitled to re- 
cover possession. 


We shaU, therefore, humbly report to Her Majesty 
that the appeal ought to be dismissed, and the decree 
of the 24th of Fehruary, 1840, affirmed ; but consider- 
ing the great length of time during which the Appel- 
lant continued in possession of the pergunna in ques- 
tidn, and the several decisions which have at different 
times been pronounced in his favour, it appears to us 
that _ we may, without impropriety, re_d tte 
dismissal of the appeal without costs.* 


_ * This. ease is reported in the 6th Ben. Snd Dew Uar, 000 
Vmnd Lai Sing v. Maharaja Gumndnarain Deo” See 

Koorr^ee j. Maharaja GnrmMara^'Deo"}^^^^^ 

Mai f4 Ben^. Snd Makranee y, Benee Per 


ON APPEAL PROM THE EAST INDIES. 


107 


Ra.ta Sutti Chuen Ghosal, . . - . Appellant, 

AND 

Sri Mudden Kishore Indoo . . - . Respondent* 

On Appeal from the Snider Dexvanny Adawlnt at 

Bexigal. 

Fmetice — Appeal — Compromise pending appeal — Execution of compromise 
-—Proper forum. 

PetitioH to dismiss an appeal from the Sudder Court in India, and for 
an Order direetin|r tliat Court to carry into exeeiition the terms of a deed 
of cmni>r()nnse, upon which tin* withdrawal of the apjieal was founded, 
refused. 

All tliis Court will do, in sucli circumstances, is to make an Order of 
dismissal, reserving to the parties leave to apply to the Court in India, 
to take further ])roccediugs in pursuance of siudi agreement. 


This was a petition to dismiss an appeal. The 
])arties executed, in India, a razinamah (deed of 
compromise), for the settlement of their respective 
claims, the suliject of the cause, and for the withdrawal 


of the; apjieal, upon certain conditions specified therein, 
wliich resiiecied the taking the accounts of the wasilat, 
or me.‘^ne y)rofiis. The petition, besides praying for 


lilt* withdrawal of the appeal, prayed, that directions 


might he given to the S udder Dewanny Court to carry 
into effect tlie terms of the deed of razinamah. 


12th Feb., 
iSjjo. 



Mr. Turner, Q. (1, in support of the Petition. 

Mr. Wigram, Q. C., for the Respondent. 

Their Lordships granted leave to withdraw the 
appeal, but refused to make an Order directing the 
Sndder Dexmnny Court to carry into execution the 
terms of the deed of razinamah ; leave being reserved 
to the parties to apply to the Court below, to take 
further proceedings under such agreement. 

•Pri'sent; Members of the Jtidieial Committee, —Lord iMn^dale, 
Lord Campbell, the Right Hon. Dr. Lushington, the Right Hon. T, 
Pemberton Leigh, and the Right Hon. Sir Edward Ryan, 

V— 16 
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>sso. The following Order in Council was made upon the 


kaja sutti Petition 


Churn 

ghosal 


V. 


Sri 

MUDDEN 

KlSHORE 

INDOO. 


“ Her Majesty, having taken the said report into 
consideration, was pleased, by and with the advice of 
Her Privy Council, to approve thereof, and to order, 
as it is hereby ordered, that the said appeal he, and 
the same is hereby, dismissed, with leave to the par- 
ties to apply to the said Court of Sudder Dewanny 
Adauiut, to take further proceedings in pursuance of 
the said agreement, whereof the Judges of the Court 
of Sudder Dewanny Adawlut, at Fort William, in Ben- 
gal, for the time being, and all other persons whom it 


may concern, are to take notice, and govern them- 
selves accordingly. ’ ’ 
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Doolubdass 

others 


Pettambeedass and 1 

( Appellants, 


Airn 


Eamloll 

others 


Thackooeseydass and 


Respondents.* 


On Appeal from the Supreme Court of Judicature 

at Bomhay. 

Contract— Wagering contract— Validity— Construction — Fraud, wluit 

amoimts to — Party to wager Mdding at opium sale to enhance price — 

If guilty of fraud— Interpretation of statutes— Petrospective operation 
— Act to avoid icagers, (21 of 1848) — If retrospective. 

Wager eontraets between the Plaintiffs and Defendants upon the price 
tliat Patna opium would fetch at the next Government sale at Calcutta ; each 
party knowing that the other might use means to enhance or depress siich 
price. Held, that the bidding at the sale by one of the Plaintiffs, though 
done eolourably, and as it appeared only to enhance the price, was no fraud 
on the Defendants, or upon the public, as he had a right in common with 
all the world to bid at such sale, and was not precluded from recovering 
the amount of such wager contracts by the fact, that such bidding tended to 
bring about the event by which the wager was to be won. 

Held also, that employing agents at such sale (all of whom were cogni- 
zant that the object was to enhance the price of opiuni sold) to bid, there 
being no crimen falsi committed, did not constitute an illegal conspiracy, or 
such fraud as would vitiate the wager contracts. 

The common law offence of engrossing or regrating applies only with 
respect to the necessaries of life. 

By the 6th Article of the Convention between Great Britain and France, 
the Prencdi Government had a right to demand, out of the quantities sold 
at the Government sale, 300 chests of opium at the average rate of sale. 

Held, that no fraud on the vendors was committed by inducing the Drench 
Consul to exercise that option in favour of the Plaintiffs. 

After tlic contracts were entered into, and an action commenced in the 
Supreme Court, wager contracts were declared invalid by the Act of the 
Indian Legislature, " No. 21 of 1848, which enacts 'Hhat all agreements, 
whether made in speaking, writing, or otherwise, by way of gamii^ or 
wagering, shall be null and void, and no suit shall be allowed in any Court 
of Law or Equity for reeo%?ermg any sum of money or valuable 

This was an action on promises brougM by the 27^ & 

, June* 

Respondents, Eamloll Thackoorseydass, Luckinschund i fso-f 

•Present: Members of the Judicial Committee, —liord LaxigABle, 

Mr. Baron Parke, the RigM Hon. Dr. Lushington, the Right Hon. 

T, Pemberton Leigh, and the Right Hon. Sir Edward Ryan. 
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alleged to be won on anv wager, or intrusted to any person to abide the 
event of any game, or on which any wager is made. 

Held, that this Legislative Act did not affect existing eoiitraets, or 
actions already commenced upon such contracts ; there ;bemg no woids in 
tL Act suffieikt to show the intention of the Legislature to affect existing 

rights. 

Statutes are, prima facie, deemed to be prospective only, ^‘Nova eonstU 
tutio futuris formciM wiponcre dehet, wn praeteritis. 

Moon v. Bnrden (2 Exch. Rep. 22) approved of. 

The ease of Levi v. Levi (6 Car. & Pay. 239), observed upon and ques- 
tioned. 


Mimneeram, and others, trading in Bombay, in the 
name and firm of ^‘RagoonatTidass Ramloll,” against 
the Appellants, Doolubdass Pettamberdass, Lellachund 
Pettamberdass, Ambaram Pettamberdass, and Jetta 
Pettamberdass, trading in Bombay under the name and 
firm of “Doohtljdass Pettamberdass,” to recover the 
amount of fortj^-five wager contracts made between 
the Plaintiffs and Defendants in October, 1846, on the 
average price of Patna opium at the next Govern- 
ment sale at Calcutta. The parties were Hindoo mer- 
chants and bankers at Bombay. 

The plaint contained forty-five counts. The first 
count stated, that on the 20th of October, 1846, in 
consideration that the Plaintiffs, at the request of the 
Defendants, then ■ promised to pay the Defendants 
within a reasonable time after notice of the first public 
sale of opium to take place at Calcutta, next, after 
the making of the said promise, such a sum of money 
as should be equal to five times the amount of the 
difference between the average price of one chest of 
opium of the opium to be sold at such first 
public Government sale (to be calculated according to 
the actual price wliieh the whole amount of Patna 
opium, which should be sold at such first public Go- 
vernment sale, should be sold for and realize), and 
the sum of Rs. 1,386 if such average should be less 
than the sum of Rs. 1,386 per chest, the Defendants 
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pi-omised to pay the Plaintiffs within a reasonable time, ' 850 . 

^ mil • 

after notice of such first public Government sale of doolub- 
opium, at Calcutta, such sum as should be equal to pevi-amber- 
five times the amount of the difference between the antfofLrs 
sum of Rs. 1,386 and the average price of one chest ramloli. 
of Patna opium, of the opium to be sold at such first thackoor 

SEYPASo 

public Government sale, to be calculated as aforesaid, and others, 
if such average should exceed the sum of Es. 1,386 
per chest. . That the average price per chest of the 
Patna opium sold at the first public sale of opium, 
which took place at Calcutta, next after the making 
of the said promise, viz., the 7th of Decewiber, 1846, 
was Rs. 1,793, one quarter of a Rupee, and 44 Reas 
per chest, and exceeded the sum of Es. 1,386 per 
chest by Es. 407, one quarter of a Rupee, and 44 Reas 
per chest ; and that five times the amount of such 
excess amounted to Rs. 2,036, 3 quarters, 19 Reas, 
of which the Defendants had notice, and that the De- 
fendants, although a reasonable time had elapsed, did 
not pay such difference or any part thereof. The 
Plaint contained thirty-two other counts upon similar 
contracts, varying, however, in dates and amounts. 

The thirty-fourth count stated, that on the 19th of 
Octobc'i', 1846, in consideration that the Plaintiffs, at 
the request of the Defendants, would then pay the 
Defendants the sum of Rs. 450, the Defendants pro- 
mised the Plaintiffs to pay the Plaintiffs within a rea- 
sonable time after notice of the first public Govern- 
ment sale of opium, to take place Calcutta, next, 
after the said promise, such a sum as should be equal 
to five times the difference between the sum of ^ 

Es. 1,400 and the average price of one chest of Patna 
opium, of the Putwa opium to be sold at. ^ 


public Government sale of opium, to 
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Calcutta, next, after the said promise, whether the said 
average should exceed or be less than the said sum of 
Es. 1,400 (such average to be calculated in the same 
manner as the average in the first count mentioned). 
The remaining eleven counts were upon similar con- 
tracts, whereby, in considei’ation of a present payment, 
the fiespondents were to receive the differences of the 
average above the fixed sum. 

Th Defendants pleaded, first, non assumpsit, deny- 
ing the several contracts as made j secondly, that the 
Plaintiffs caused the Defendants to enter into and 
make the several contracts and promises in the plaint 
mentioned, and that the Defendants were, in fact, in- 
duced to enter into, and make the same and each of 
them, through the fraud and covin of the Plaintiffs and 
divers other persons in collision with them. Thirdly, 
that the average price per chest of the Fatna opium, 
so sold at the said pubhc Government sale as in the 
said several counts was alleged, was an average price, 
enhanced by and through the fraud and covin of the 
Plaintiff’s and others in concert and collision with them. 
Fourthly (an additional plea, filed by leave of the 
Court), tliat the Fast India Company, for a. long time 
previously to, and until, and at the respective times 
of the making of the promises in the above counts 
mentioned, had been, and were accustomed to hold 
periodically, public and auction sales of Patna opium, 

at CoZcMtta, upon, under, and subject to, certain ac- 
customed terms and conditions, and which terms and 
conditions were, during and at the several times afore- 
said, publicly known ; to wit, at Pombai/ aforesaid and 
that during aU the times aforesaid, it was a practice 

and usage, in Pombat/, to speculate and traffic by way 

of tvager, upon the chances and contingencies of the 
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prices of, and for which, the Patna opium to be offered 
lor sale, and bid for at the said accustomed sales, 
should be sold and knocked down, and that, according' 
to the course of dealing Ujiid usage of and amongst 
merchants and others engaged in fhe said speculation 
and traffic, in Bombay, tke words “Pirst public (go- 
vernment sale,” “First sale,” “First sale to be made 
by Government,” “First auction,” or any other words, 
phrase, or expressions whatever, signifying or refer- 
ring to either of die public sales hereafter to be held, 
dici, during and at the times aforesaid, when written, 
or used and employed, in any and every contract, en- 
gagement, or promise, in or »onnected with the said 
speculation and traffic, signify, refer to, and denote a 
sale or sales to be held under, upon, and subject to 
the accustomed terms and conditions, and not other- 
wise: and that the several contracts and promises of 
the Defendants, in the above counts mentioned and 
set out, were respectively made at Bombay aforesaid, 
and subject, according to the usage and course of 
dealing, and with reference thereto, and that, the first 
public Government sale in the contracts and promises, 
and in the above several counts respectively men- 
tioned, was, and signified, and, at the respective times 
of the making of the contracts and promises, and all 
along was, by the Plaintiffs and by the Defendants, 
intended to signify, such usual public auction sale of 
the East India Company, under and subject to the 
accustomed terms and conditions as should then next 
take place j and the Defendants averred that no public 
Government sale under or subject to the terms or 
conditions, or according to the usage and course of 
dealing, or according to the intent and meaning of 
the contracts and promises respectively, and of ' the 
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parties thereto, as in this plea above described, had, 
since the making of the contracts and promises, or 
either of them, and before the commencement of the 
snit, taken place ; but that on the day in that behalf 
in the several counts described, a certain public Go- 
vernment sale of opium at Cdlcuttci, being the next 
public Government sale of opium after the making ol 
the several contracts and promises, did iir fact take 
place, the terms and conditions of which sale last 
aforesaid, were and are materially difterent from the 
accustomed terms and conditions. 

The Plaintitfs joined issue on the first plea, and 
traversed each special plea by the general replication, 
de injuria. 

The cause was tried before the Chief Justice, Sir 
Erskine Perry, and Sir William Yardley, Puisne Jiidge, 
in March, 1849. From the evidence, taken under a 
commission at Calcutta, anCi given viva voce at the 
trial, it appeared, as laid in the plaint, that on the 
20th of October, 1848, the Appellants and Eespon- 
dents mutually entered into verbal contracts, by way 
of wager, to the effect, that the Respondents would 
pay to the Appellants such a sum of money as should 
be equal to five times the amount of the difference be- 
tween the average price of one chest of Patna opium, 
of the opium to be sold at the first public Govern- 
ment sale of opium at Calcutta, to be calculated ac- 
cording to the actual price which the whole amount 
of FcJte opkun which should be sold at such sale 
should realize, and the sum of Rs. 1,386, if such 
average should be less than Es. 1,386, and that the 
AppeMnts would pay the Respondents a similar sum 
if such average should exceed the sum of Rs. 1,386. 
That on the ^h of^^^ 1846, the Government 
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issued a notification or advertisement, that the next '^5°- 
Government sale would take place on the 30th of doolub- 

BASS 

Novenihsp, 1846, and that 2,405 chests, of opium wonld pexi-amber 
be put up for sale at Galeutta: under these conditions an<foiLrs 
(among others) of sale ; that the opium would be raml’oll 
offered at the upset price of 400 Rs. per chest; that 
if 2,405 chests should not be sold, it should be com- 
petent to the Board of- Customs, Salt and Opium, to 
dispose of the lots which remained on hand at future 
sales ; tliat eight other sales would take place in the 
seven ensuing months; that under the sixth article of 
the convention between Great Britain and Prance, of 
the 7th of March, 1815 (a), the agents in of 

His Majesty- the King of the French, or persons duly 
appointed by them, were entitled to demand that out 
of the quantities of the Behar and Benares opium de- 
clared as above foi' sale at the nine sales, there should 

(a) The eth Article of the Convention between Great Britain and 
France, dated the I7th of March, 1815, above referred to, is as 
follows: — 

“Article Gth.— With regard- to the trade in opium, it is agreed be- 
tween the high contracting parties, that at each of. the periodical 
sales of that article, there shall be reserved for the French Govern- 
mciiit, and delivery upon requisition duly made by the agents of His 
Most Christian Majesty, or by the persons duly appointed by them, 
the number of chests so a, pj) lied for, provided that such supply shall 
not exceed throe hundred chests in each year, and the price for the 
same shall be determined by the average rate at which opium shall 
have been sold at every such periodical sale, it being understood that 
if the quantity of opium applied for at any one time shall not be 

taken on account of the French Government by the agents of His 

Most Christian Majesty, within the usual period of delivery, the 
quantity so applied for shall nevertheless be considered as so much 
in reduction of the three hundred chests hereinbefore mentioned. 

The requisitions for opium as aforesaid, are to be addressed to the 
Governor-General ai Calcutta, within thirty days after notice of the 
intended sales shall be published in the Government Gazette.” 

I 2 
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'i!so- be delivered to them, at the average of the particular 
iDooruB- sale or sales to which opium so applied for might 

Bass ■ ^ 

PETTAMBER- beloiig, St quautity not exceeding in the aggregate 300 

DaSS 

and others chests. It further appeared, that the Grovernment of 


V, 

kamloll 


India possessed the monopoly of cultivating and the 


^sKYDAss^ sale of opium in India. That the sales were con- 
and others, ducted iu the Same manner as sales in general by 

pubhc auction, with unrestricted public competition, 
and that such sales afforded the pubhc in India oppor- 
tunities of purchasing opium, the Grovernment of 


India having bound themselves, by the published con- 
ditions, to sell to the highest bidder above the upset 
price of Es. 400 per chest. That it was very usual 
in India for parties to make wagering contracts upon 
the average price of opium at these pubhc sales. 
That the native merchants’ houses entered extensively 
into such transactions, and had done so for the last 
thirty years ; that parties who speculated for the rise 
usually attended at the sales, and bought the opium 
themselves j that it was always known beforehand 
who were the great speculators ; and that it was well 
known in India that the Eespondents intended and 
had threatened to buy up all the opium. It was also 
in evidence, that the Eespondents and their brokers, 
having entered into a number of similar contracts with 
other parties to a very large amount, to effect a rise 
in the price of opium, procured certain persons to bid 
at the first sale, which took place on the 30th of No- 
vember, and that the biddings were forced up till the 
price bid for the first lot was Es. 130,000, a price so 
extravagant, that the Government Officer stopped the 
sale, without having knocked down a single lot. That 
the opium was again put up for sale on the 4th of 
December, 1848, with an additional condition, that it 
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should be lawful for the Groverument Officer to with- ^^s°- 

N— l' 

draw any lot, and put it up again at an upset price, doolub- 
diminishing the same until a bona fide bid was ob- pettamber- 
tained. That about this time the Eespondents’ agents and others 
purchased from the French Consul at Calcutta, repre- 
senting- the French Government, the right to demand 
300 chests of opium, paying him Es. 30,000 for it, and others, 
in order to reduce the number of chests to be offered 
for sale. That the sale took place on the 7th of He- 
cember, 1846, when the Eespondents and their agents, 
and many other persons, attended, and 1,315 chests 
of opium were purchased by the Eespondents, through 
their agents, at an average price of Es. 1,793 per 
chest. 

The Court took time to consider their verdict and 
judgment ; and on the 4th of April, 1849, pronounced 
their judgment. The Chief Justice was of opinion, 
that the verdict should be entered for the Plaintiffs 
upon each of the issues ; that the Plaintiffs were not 
bound by any rule of law to disclose to the Defendants 
that they intended to make larger purchases then than 
they did on former occasions ; that it was their in- 
terest to raise the price as high as they could, on this 
as on all former occasions, and it was the Defendants’ 
own fault for not perceiving that circumstances in the 
present ease enabled the Plaintiffs to do so with effect, 
and that, therefore, judgment should be entered for 
the Plaintiffs for the difference on the several con- 
tracts declared upon in the plaint. 

Sir William Yardley differed from the Chief Justice, 
and expressed his opinion, that the Plaintiffs, having, 
at the time of Jhe making of these bargains, eherished 

the design of forcing up the prices by the expen^ture 

of a very large sum of money, in the purehase of the 
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Gpium, at a price very mucli liiglier than it 'would, 
have otherwise fetched, in order that they might win 
a much larger sum of money on the wagers they had 
made, and having in pursuance of such design, by 
themselves and agents, attended the sale, and by -ad- 
vancing on their o'«ti biddings, actually forced up the 
price to a fictitious and delusive height, and thus 
greatly enhanced the average price ; the second and 
third pleas on this record had been proved, and that, 
consequently, there ought to be a verdict for the De- 
fendants, upon the issues raised by those pleas. As 
the Chief Justice had the casting vote, the verdict was 
entered generally for the Plaintiffs, for the whole 
amount claimed, with interest and costs. 

Prom this verdict and judgment the present appeal 
was brought, and the Appellants contended that the 
same -^ms erroneous, and ought to be reversed, for the 
foEb'wing reasons : — 

1st. Because the verdict and judgment ought to 
have been given in favour of the Appellants. 

2nd. Because the contracts alleged were not proved, 
and because evidence was improperly received and 
admitted in support of the same, and that the Re- 
spondents ought to have been nonsuited at the trial. 

3rd. Because, although the Court would not, upon 
appeal, as in a somewhat similar case, upon demurrer 
(RamMl Thackoorseydass v. Soojumnull Dhondmull, 
6 Moore’s P. C. Cases, 300), presume that the Re- 
spondents intended to act, or would act, illegally or 
improperly, yet the Respondents in this case are now 
proved' to have done so, and, upon facts given in evi- 
dence, -were not entitled to recover. V. 

4th. Because the ydiole of the transactions were, 
upon the facts proved at the trial, illegal and void. 
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and were contrary to public policy, as prejudicially 
affecting tbe interests of the public and the State, and 

the public market and price of an article of State 
monopoly. 

5th. Because the transaetions were illeg-al and void 
by Hindoo law ; were contrary to the policy of that 
law ; and the Eiespondents having been guilty of arti- 
fice and collusive practice, deceit and fraud, were not, 
according to Hindoo law, entitled to recover. 

6th. Because the Respondents had seeured the 
power and control over the result of the wagers in 
their own hands, and intended to use, and in fact did 
use, such power in their own favour, and in fraud of. 
the Appellants. 

7th. Because the Respondents were guilty of a con- 
spiracy, and also of fraudulent and illegal conceal- 
ment, practices and contrivances to defraud the Ap- 
pellants, in inducing them to enter into the alleged 
contracts. 

8th. Because the alleged contracts refer only to one 
particular time and occasion, viz. the Grovernment 
auction, advertised for the 30th of November, ; 
that they related only to an average to be ascertained 
at that date, and on that occasion ; aud it was from 
that date only that the time for payment was to , be 
calculated; and that as no opium "was sold, nor any 
average ascertained on that occasion, the contracts 
became inoperative, and the Respondents were not 
entitled to recover the damages awarded to them. 

9th. Because the action on the 7th oi December 
was not the sale to which the alleged contracts were 
intended to apply ; that it was not a continuation or 
adjournment of the auction of the 30th of November ; 
that it was an entirely new sale, at a different time 
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and on different ternas ; and its nature and character 
entirely changed from that contemplated by the Ap- 
pellants, and to which the alleged contracts were in- 
tended to apply. 

10th. Because the Respondents were guilty of con- 
spiracy and fraud, and illegal and improper conduct 
at and prior to the last-mentioned sale, whereby the 
price of opium was improperly enhanced in fraud of 
the Appellants, as well as to the injury and prejudice 
of the public. 

11th. Because the Respondents, in fraud of the 
Government and public, as well as in fraud of the 
Appellants, did unlawfully conspire, and, by artifice 
and collusion, contrive to keep ovit of the Government 
sale, and prevent the Government from then selling, 
a large quantity of the opium advertised and intended 
to be there sold, and to the sale of which the alleged 
contracts of the Appellants had reference. 

12th. Because the conduct of the Respondents, in 
respect to the sale of the 7th of December, prevented 
any legal average from being struck or ascertained. 

13th. Because the Respondents caused delusive 
biddings to be made at such sale, in order to compel 
the public to bid larger sums, and to purchase at 
higher prices than they would otherwise have done, 
and succeeded by such delusive biddings in compelling 
& bona fide purchaser to give such increased amount, 
whereby the average price was enhanced for the Re- 
spondents’ own benefit. 

14th. Because the Respondents prevented a fair 
and bona fide sale taking place, and were guilty of a 
conspiracy in fraudulently enhancing the price to the 
public, and preventing their purchasing at fair prices 
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15th. Because, under Act, No. 21 of 1848, passed 
by the Governor-General of India in Council, and 
intituled, “ An Act for avoiding wagers,” the Court 
below ought not to have allowed and entertained the 
suit, or to have heard or tried the same after that Act 
was passed. 

16th. Because, even if the verdict and judgment 
were rightly entered for the Plaintiffs, interest ought 
not to have been awarded to them. 

1/th. Because no costs ought to have been awarded 
to them. 

The Respondents relied upon the following reasons 
in support of the judgment appealed from 

1st. Because there was legal evidence ' of the con- 
tracts set out in the plaint, and the verdict was una- 
nimously given upon the first issue. 

2nd. Because the said first sale referred to by the 
several contz’acts mentioned in the plaint took place, 
and there was such an average price -as that referred 
to by the contracts at the first sale. 

3rd. Because there was no evidence to support the 
fourth plea, and there is no sufficient ground for dis- 
turbing the verdict upon the issue raised upon that plea. 

4th. Because the verdict of the Chief Justice upon 
the issues raised upon the second and third pleas is 
correct, and there are no sufficient grounds for dis- 
turbing it. • • : 

Mr. Bethell, Q. C., Mr. Leith, and Mr. RowZZ, 
for the Appellants ; and 

Sir Fitzroy Kelly, Q. G., Mr. Peacock, Q. C., and 
Mt. Leach, iox the Respondents. 

The argument turned upon the questions raised in 
the above reasons of appeal. 
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As to the conduct of the Plaintiffs in bidding and 
employing agents to bid at the sale, to enhance the 
price of the opium, amounting to a fraud and con- 
spiracy at Common Law, so as to prevent the Plain- 
tiffs recovering upon such contracts, Levi v. Levi (a), 
Bexivell v. Christie (h), Fxdler v. Abrahams (c), The 
King Y. Wad'dington (d), The King v. De Berenger (e), 
Bex V. Marsh (/), Thornett v. Haines (g), Fisher v. 
Waltham (h), Ramloll Thachoorseydass v. Soojumnull 
Dhondmull (i), Sahajram v. Chytmi Loss (j), 4 Steph. 
Com., p. 264 (Edit. 1841), 2 Russell “On Crimes,” 
p.- 677, were referred to. 

And that, being a gambling transaction, it was ille- 
gal and void by the Hindoo law, Moteelal Heeralal v. 
Jumnadas (h), Jetha Bhaee Mooljee v. JIutesingh Jjala 
Himihchund (1), were relied upon. 

Upon the construction of the Act of the Indian 
Legislature, No. 21 of 1848, having a retrospective 
operation, and being a bar to the suit, Freeman v. 
Moyes (m), and Moon v. Durden (n), were cited. 

Mr. Baron Paeke : 

This case was fully argued before their Lordships 
at the sittings after last Trinity term. 

It is an appeal from the judgment of the Supreme 
Court of in an action commenced in January, 

1847, on forty-five wager contracts, entered into in 
October Hov ember, 1846, that the average price 

(a) 6 Car. & Pay. 239. (&) Cowper, 395. 

(c) 3 Brod. & Bing. 116. (d) 1 East. 143. 

(a) 3 Man. & (/) 3 You. & Jcr. 331. 

(p) 15 Mee. & Wei. 367/ V {li) 4 Q. B. Rep. 889. 

(i) 6 Moore’s P. C. Gases, 300. ( j) Not reported. 

(fe) 2 Borr. Bomi Rep. 621. (?) 2 Borr. Bom. Rep. 415. 

(m) i Ad. & Ell. 338, («) 2 Exeh. Rep. 22. 



ON APPEAL FROM THE EAST INDIES. 123 


which a chest of Patna opium should be sold for and 
realize, at the first G-overnment sale, should exceed a doolub- 

^ ' DaSS 

certain fixed price. The Plaintiffs in the different rETTAMisER- 

DaSS 

counts aver what the average price at that sale was, and others 


and seek to recover the differences between that price 
and the fixed sum per chest, amounting to a very large 
sum of money. 


t 

KaMLOI-L 

Thackoor- 

SEYPASS 
and others. 


The Defendants pleaded First. The general issue. 
Secondly. That the Plaintiffs caused them to enter 
into and make the several contracts, and that the 
Defendants were, in fact, indnced to enter info and 


make the same, through the frand and covin of the 
Plaintiffs, and of other persons in collusion with them. 
Thirdly. That the average price per chest of the 
Patna opium so sold, at the said public Grovernment 
sale, was an average price obtained by and through 


the fraud and covin of the Plaintiffs and others, in 
concert and collusion with them. And lastly, a plea 
was added, which was in substance, that the term, 
first Government sale, ’ ’ &c., denoted such a public 
auction sale, as should be held, subject to certain 
accustomed terms and eonditions, and not otherwise, 
as should then next take place, and that no such 
public sale did take place, but that a sale took place 

subject to terms materially difierent- 


The Plaintiffs traversed such special plea by the 
general replication dc injuTiaj and trhe cause came on 
to be tried, in March/ 1849, before the Chief 
Sir ErsJcins Per rp and Mr. Justice Yarddey^ who, after 
time taken to consider, differed in opinion, and pro- 
nounced their verdict on the 2nd of April, 1849. 
Both agreed in finding a verdict for the Plaintiffs on 
the first and last issues ^ but on the second and thii^ 


the Chief Justice was in favour 



124 

1850. 

DOOLUB- 

DASS 

PETTAMBER- 

DASS 

and others 

V. 

ramloi.l 
thackoor- 
seydass 
and ethers. 


CASES IN THE PRIVir COTJNOILi 

Justice Yardley, of the Defendant; s 5 ] 3 ut, as provided 
for in such a case, the judgment "was given according 
to the opinion of the Chief Justice,, and the sum re- 
covered was given with interest andL costs, and against 
that judgment there is an appeal. 

In the argument before us, the objections which, 
we collect from the papers, were taken in the Court 
below, were renewed, and additional objections urged 
to the Plaintiffs ’ right to recover. 

I will shortly recapitulate those objections, and it 
will then be found, that the main question to be de- 
cided is a mere question of fact. One of those ob- 
jections which were taken at the trial was, that the 
contracts were not proved to have heen made by the 
Defendants’ authority, and that, if proved, they were 
not properly described, being contracts, as they were 
in form, for the purchase and dLelivery of opium, not 
wagers or contracts for the payment of differences as 
alleged. 

Their Lordships were of opinion, and expressed 
that opinion in the course of the arg’ument, that there 
was ample evidence of the authority of the Defendants ’ 
brokers to make the contracts, and. also that the real 
nature of those nominal purchases was, that they were 
contracts to pay differences ; so tliat the unanimous 
decision of the Court- on these points must be deemed 
quite satisfactory. 

Another objection also was talcen on the trial, 
arising on the fourth plea; It appeared that the 
course wasj that all sales of opium, of which the East 
India Company had the monopoly, took place at 
stated periods, which were advertised ; and at the 
time of the contracts the first sale of-repium was ad- 
yertised for the 30th of lY ovevYJb ^ subject to 
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certain conditions. This sale turned out to be abor- 
tive, as the whole day was spent in bidding up the 
opium to an extravagant price, and the Company’s 
agents would not allow the sale to take place. The 
sale intended for the 30th of November was postponed 
till the 7th of December, and fresh conditions were 
prescribed for that sale, which took place then ; all 
the opium was sold, and the average price of a chest 
exceeded that which the Plaintiffs and the Defendants 
had fixed upon in their wagers. 

It was contended for the Defendants, that the first 
sale mentioned in their contracts was meant to be a 
first sale, subject to the then usual conditions, and as 
there had been no such sale, the event contemplated 
had never occurred, and, therefore, the wager had not 
been lost. 

If the additional qualification, that the first G-ovem- 
ment sale should be a sale subject to the same con- 
ditions as were then imposed, could be imported into 
the contract by parol (which we need not decide), the 
evidence, as the Court has already intimated, did not 
prove any usage of trade to that effect. Indeed, there 
is evidence to the contrary. That objection, there- 
fore, fails. 

But it was also contended, that the exposure to sale 
on the 30th of Novemher was the first sale meant by 
the contract, and that on that sale there was no dif- 
ference between the price fixed and that actually real- 
ized, because no price was obtained, and, therefore, 
the wager had not been lost ; and though this had 
not been made the subject of a plea, yet, that it was 
an available objection in reduction of damages, and 
that only nominal damages should be recovered, as 
there was in effect no difference to be paid. 
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Wo, Iiowsver, tliiBlv, tliat according’ to the true con- 
struction of the contract, the price of the first actual 
sale was the object of the wager,' and the intended sale 
on the 30th of November was not a sale, but the sale 
on the 7th of December was the first sale. This ob- 
jection, therefore, also fails. 

Two other objections, one of which could not be, 
and the other was riot urged in the Court below, were 
also ta'ken, in both of which their Lordships intimated 
their opinion in favour of the Respondents, and they 
see no reason now to alter it.- 

The first was, that since the contracts were entered 
into, and Since the commencement of the ti lal in the 
Court at -Bombay, these contracts were rendered in- 
valid by the Act of the Grovernor-General in Council, 
on the 10th of October, 1848, intituled, ‘ ' An Act for 
avoiding wagers,” and, therefore, the Plaintiffs could 
not have judgment, and that this judgment ought to 
be reversed. ' 

The Act provides, “That all agreements, whether 
made • in' speaking, writing, or otherwise, by wmy of 
gaming or wagering, shall be null and void ; and no 
suit slialt be allowed in any Court of Law or Equity 
for recovering any sum of money or valuable thing 
alleged to be won on any wager, or entrusted to any 
person to abide the event of any game, or on which 
any wager is made. ” ' 

Their Lordships are of opinion, that this Legisla- 
tive Act is not to "be- construed as affecting existing 
edtttradts ; at all events, not those contracts on which 
aetiohs have already been commenced, for Statutes 
are pnma /aae deemed to be prospective only “nova 
mnslMwtio fiBwii formam irn^ debet, non prcete- 

fife'’ |2 InstA 392), and there aro no words in this 
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Act sufSeisiit to sliow tlis intention of tlie Legislatnre 1S50. 
to affect existing- rights. Their Lordships agree in doolub- 
the judgment of the majority of the Court of Exche- pe-iSer 


quer, on the eonstruction of the corresponding" Act of 
Parliament of the United Kingdom, in Moon v. Pwr- 
de« (2 Exch. Bep. 22). 

In the next place it was contended, that by the 
Hindoo law such contracts were void, and that this 
objection was open to the Appellants, the declaration 
being on the face of it bad. 


DASS 

and others 

- V. 

K AM LOLL 

I'hackoor- 

SEYDASS 
and others. 


Their Lordships have already said that they are not 
satisfied from the authorities referred to, that such is • 
the law among the Hindoos, and supposing that prinia 
facie the contracts are to be taken to be between per- 
sons of that nation, a point on which we need say 
notiiingvwe think %ve cannot say that the contracts 
were illegal, especially as the point was not made in 
the Court below, which had better means of deciding 
that question than we have. 

It remains,' therefore, for us to consider the other 
and' the main objections to the right of the Plaintiffs 
to recover, arising on the second and third pleas which 
have been most relied upon in the argument before us. 

For the Appellants (the Defendants below), it was 
contended, that it was a fraud on the Defendants, in 
such wagers as these, to bring about the event by 
which each wager could be won by acts of their own, 
that such fraud was meditated and prepared by the 
Plaintiffs before the contracts -wero entered into, and, 
therefore, the Defendants meditating no such acts on 
the part of the Plaintiffs, the contract was void on the 
ground of frap^ on them ; and the second plea should 
have been found for the Defendants, or, if not, that, 
at all eventsj the meditated fraud having been carried 
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into eftoct, and tlie prices raised by tbe acts of tbe 
Plaintili's and their agents, those prices were fraudu- 
lently raised as against the Lefendants, and, therefore, 
the third plea ought to have been found for the De- 
fendants. 

This point appears to their Lordships to be purely 
a question of fact, depending on the evidence. 

It may be conceded that there was evidence, not 
that any steps were taken to enhance the price, by 
employing persons to bid at 'the intended sale, prior 
to the date of the contracts, but to raise a reasonable 
inference that the Plaintilis at that time meant by 
their own acts to raise the market, and then the ques- 
tion would be, whether this intention would enable 
the Defendants to avoid the contracts under the second 
plea. Further, there was ample evidence, no doubt, 
that the Plaintiffs did try to raise the price at ’the sale, 
by their own acts, and did succeed in so doing ; and 
the question is, whether these acts are a fraud on the 
Defendants, within the meaning of the third plea. 
This, the main point in the case, and which applies 
to both pleas, depends entirely on the question of fact, 
what was the understanding of the parties to the con- 
tract when it was made ? 

Both the learned Judges of the Court below appear 
to have agreed upon this being the question. 

The Chief Justice, in his very learned judgment, 
most correctly states, that if the event, on which both 
parties were speculatiug, was the market price, as it 
should be governed by the ordinary cases of supply 
and demand, or as it should be governed by the con- 
tests of speculators, wholly unconnected with the 
Plaintiffs, then, undoubtedly, the Plaintiffs would have 
taken a fraudulent advantage, and the event brought 
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about by tbeir own agency is not the event which was 
contemplated, in the contract of hazard entei’ed into by 
the parties j and Mi'. Justice Yardley agrees in that 
position, and illustrates it by a simple supposed case, 
in which it would be manifestly a fraud in one of the 
contracting parties against the other, himself, by his 
own act, to win the wager ; as where a man bets that 
a hoi se would fetch a certain price at an auction, he 
could not win the wager by bidding that very sum ; 
and there can be no doubt upon that proposition. 

h>ut the true tj^uestion is stated most correctly by 
the C/hief J ustice, to turn on one point, was it under- 
stood by the parties at the time the bets were made, 
that it was competent for the Plaintiffs to enter into 
the market as speculators, and endeavour to raise the 
price by their own biddings? And this is the ques- 
tion of fact on which the two learned Judges differed. 
iM;r. Justice lardley thinldng, ilpiat the evidence did 
not prove any such understanding ; indeed, going so 
far as to intimate an opinion, that nothing short of 
the expression of that understanding in the contract 
itself would be sufficient. The Chief Justice beinff 
of opinion, that the understanding was most clearly 
proved, that the Defendants knew well when they 
made the wagers, that the Plaintiffs would use all 
their efforts and all the power which their command 
of capital gave them, to run up the prices at the sale, 
and that the Defendants contracted ■with them on 
those terms, and that the wagers were in fact nothing 
more than one speculator backing his own opinion 
against that of another, on an event to be operated 
upon by the wealth, faculties and judgment of both 
parties; that according to their mutual understand- 
ing, each, therefore, had a right to use the means in 

K ■ ■ 
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his power, one to elevate the market price by bidding 
and inducing others to bid ; the other to depress it, 
by persuading persons not to bid, always supposing 
that such means were otherwise legal. 


K AM LOLL 

Thackoo:<* 

SEYDASS 
and others. 


Upon a full consideration of the evidence, their 
Lordships are of opinion, that the view taken of it by 
the Chief Justice is the correct one, and w'e think his 
decieimi as to the matter of fact fully warranted and 
called for by the evidence in the case. 


The Plaintitfs had entered into a great speculation, 
the success of which was very doubtful, and depended 
on the' amount of capital they could produce, when 
the opium was to be paid for, and the number of 
wagering contracts they could make upon the price of 
it' in the meantime, and also upon the greater activity 
of themselves and their agents in bidding to raise the 
price, than that of the Defendants or their agents in 
endeavouring to lower it. This, we think, is clearly 
proved. , 


It is tfue that some witnesses use the expjression, 
that it was the practice for the speculators for a rise, 
to attend themselves and bid at a sale ; and an argu- 
ment is used that the evidence shows only an under- 
standing that the contracting party should himself 
bid ; but the witnesses do not state negatively tltat 
another, or others, might not attend on his 


% It 


and one of the witnesses, Dadebhoy liiistomjce, gives 
evidence that speculators for such a rise influence the 
market, and that a large purchaser always bought 
through several hands. 


So far as relates to the understanding between the 
parties as to what it is competent for either to do, we 
think, that the evidence does not show that the par- 
ties were to be confined to their own personal efforts, 
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by bidding themselves, or inducing others not to bid, 1850. 
but that they are at liberty to employ agents, and not doolub- 
one agent only, for these purposes, without breaking pettamber- 
the contract between them. Whether the employing and°mhets 
of more agents than one will render the act of bidding 

° I-'AMLOLL 

illegal, as to third persons, is another point, which thackoor- 

‘ seydass 

will afterwards be considered. Between the parties, and' oth ers, 
we think it was clearly no violation of their mutual 


understanding so to do. 

Their Lordships think, therefore, that the efforts 
made to raise the market by the Plaintiff’s, by bidding 
by themselves and agents, were no fraud on the De- 
fendants, as such course was, according to the under- 
standing of both parties, to be pursued, and conse- 
quently, that the intention to use those efforts was not 
a fraud which rendered the contract voidable by the 


Defendants. 

But it was further argued, that even admitting that 
there was no fraud on the Defendants by pursuing 


that course, the acts done by the Plaintiff’s and their 
agents were a fraud on third persons, and, therefore, 
illegal, and that the contract might be avoided by 
reason of that intended fraud j or, at all events, that 
the Plaintiff's could not recover damages which they 
were only entitled to do by reason of that fraud on 
third persons. It would seem from the lepoit ot the 
judgment in the Court below, that this view of the 
case was not pressed on the learned Judges. Both 
consider only whether this conduct would be a fraud 
on the contracting parties, and the Chief Justice states 
that the acts were admitted to be “ not otherwise 


illeo-al.” 

But, on the hearing of this appeal, this further 
jection is brought forward, and we are bound to 

K 2 
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pose of it. The objection is, that the means used by 
DooLUB bidding merely to enhance the price, was a fraud on 

DASS t/ X 7 

pettamber- those who were intending to purchase bona fide, and 
and others especially when others conspired with the Plaintiffs to 
ramloll bid for the same purpose ; and, further, that the act 

to the French Consul the sum of Es. 30,000, 
and others, induce Mm to exercise the option given by Treaty 

to the King of the French, to buy 300 chests, was 
also a fraud on the East India Company, and the 
average price having been raised by these acts con- 
jointly, the Plaintiffs could not recover if either was 
illegal. 



It was argued on behalf of the Eespondents, that 
this species of fraud and consequent illegality did not 
fall within the meaning of the third plea ; and so their 
Lordships are disposed to think ; but, being unwilling 
to dispose of so great a case upon a point of pleading, 

they proceed to consider whether the Defendants are 
entitled to succeed on the merits. 


^ ^ ith respect to the bidding by one of the Plaintiff 
himself, said to be done merely to enhance the prie. 
their Lordships think it was no fraud on any on< 
There is no law which prevents any person buyin 

f " «clity at any Ue that h 

hkes whetlmr to use himself, or to sell again in gros 
huvTTi^^ if • 1 prevent anothe 

wUch (Ms is iirt \t'iZ regrating 

Show can Z ’ Which the authoritie 

snow can be committed only with respect to tbo n. 
eessanes of hfe ,• provided, also, that he makes nt 

In purchase 

ne. noj. necessarily raisei 
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the piice, and so causes a damage to all others who ‘isso- 
do, and who buy for the purpose of using it; but the 
purchase is not on that account a fraud on them. “amLr 
T he market is open to all who buy, whatever their ancfothers 

object may be: whether the Plaintiffs meant to buy 

11 • . Kamloll 

to sell again at a profit, or to make their profits by thackoor- 

* SSVX^iVSS 

the collateral contracts that they had entered into and others, 
with others, appears to their Lordships to make no 
difference. 

But it is said, that the fact of employing several 
agents who were all cognizant of the purpose as well 
as the Plaintiffs, constituted an illegal conspiracy, an 
indictable offence; and the Plaintiffs cannot, there- 
fore, recover a difference of price created by that 
illegal conspiracy. But so tar as the doctrine of con- 
spiracy has been extended, we do not find that there 
is any satisfactory authority that this would be an in- 
dictable offence where there was no crimen falsi com- 
mitted, when the commodity is not a necessary of fife, 
to which only, as has been said, the offence of in- 
grossing or regrating applies ; a charge of a descrip- 
tion which not only ought not to be extended, and 
which itself would not meet with much countenance 
in these times, when the true principles of trade and 
commerce are better and more generally understood. 

The dictum of Baron Gurney m the case of Levi v. 

Levi (6 Carr. & Pay. 239) was much relied upon, to 
show that an agreement of several not to bid at an 
auction was an indictable offence; but this was a mere 
dictum in a Nisi Prius case, and cannot, we think, be 
relied upon. 

It is argued, however, that this proceeding by bid- ^ 
ding by the Plaintiffs themselves, or in conjunctioh^^^^^^^^^^^^^^^^^ 
with others, is analogous to “puffing,” and is illegal 
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oil the same principle. But the distinction is in our 
DMLuu- judgment plain. A puffer is not a real bidder. By 
PEiTAMBER- arrangement between him and the vendor his bid is to 
and others go foT iiotliing ; but Es to the Competing* bidders, it 
eamloll ^PPSErs to be what it is not, a real bidding’, and the 

authorizing it, is guilty of a fraud on them, 
audothers. and caniiot profit by it. 

Here the Plaintiffs and their agents are all real bid- 
ders. He whose bid is the highest is bound to pay 

the price, and no false colours have been held out to 
other intended buyers. 


Another point insisted upon before us was, that the 

purchase of the option reserved to the French Govern- 
ment was illegal. 

^ By the sixth Article of the Convention between 
Great Britain and France, there is reserved to the 

French. Govei-nment, or. those employed by them, the 

right to request a reserve of not exceeding 300 chests 
a year, and if the quantity required is not taken and 
md tor in the agreed period, the quantity required is 
to go in reduction of the 300 chests. 

Tie Plaintiffs purchased from the French Consul 

rtL^S to be 

so nf ft “1 to bo 

SOlCl Et tbc SeIo Tbp "TAmTi 

' ^^^uisition WES Eccordiiio’lv 

iHEdB, Eiid tbs /v-pprv ^ i? 1 y 

wished by 3^ 

dia Oompmy^ th^vmd™ o«ai»8t the Bast 

vented from seiunn the 3^3 t" 

ttev would have dme if the 

left to it.Aif _ Government had 

. ■ ’iC their Lordships do not thiuP 

IS a fraud on thp , i-ninK 

on me Comnan^ By Treaty, 
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the French Government has an unlimited power of 

exercising the option, and may do so for any, reason 

they may think fit, and the East India Company have pettamber- 

no right which is infringed upon by the exercise of the and others 

ontion for a collateral pecuniary advantage. It was ramloll 
I ^ Thackoor.” 

indeed insinuated that this sum was given as a bribe seycass 

to the French Consul, and was, therefore, a fraud on 

his Government ; hut it is not proved that the money 

was given as a bribe, hut it must he intended that it 

was given for the use of the French Government. 

Their Lordships, therefore, think that none of these 
objections are sustained, and that the Plaintiffs’ con- 
duct does not appear to have been illegal. However 
much they disapprove of these wagering transactions 
(which happily are now put an end to), however dis- 
reputable and unbecoming in men of a nice sense of 
honour, or of high mercantile character, were the 
means adopted by the Plaintiffs to win their wager 
may he, still we cannot pronounce them to he frau- 
dulent in contemplation of law, which only seeks to 
lay down broad rules for the government of human 
conduct applicable to all classes of persons, and does 
not exonerate parties from their contracts (which it is 
its primary duty to enforce) on the ground of fraud, 
except where they are distinctly shown to he in viola- 
tion of the ordinary rules of morality. Our attention 
was called to the decision of the learned Judges of the 
Supreme Court of Calcutta in a similar case (a). The 
Judges of that Court on the trial considered the con- 
duct" of the Plaintiffs as not fraudulent, and gave their 
verdict for the Plaintiffs at Nisi Prms. That opinion 
they subsequently changed. What the particular facts 

(a) Sahajram v Chyttm Doss decided by the Supreme Court at 

Calcutta, on the 28th of January, 185 . . 
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in evidence were, to show that it was the understand- 
ing of the contracting parties as to using all means to 
raise or depress the price, does not appear, and, there- 
fore, we are not in a condition to say what the verdict 
ought to have been ; hut the opinion delivered by 
these learned Judges on the supposition that there was 
such an understanding, that the bidding was a fraud 
on third parties, we cannot think to be well founded. 

We are of opinion, therefore, that the Plaintiffs 
were entitled to recover in this action. 

Two subordinate points remain for consideration. 


First, as to interest, we think the Court below were 
warranted in giving it, for it appears that interest was 
accustomed to he paid on such pecuniary transactions. 
Lastly, as to costs, wn concur in the opinion of the 
Chief Justice, that the general rule should be that 
they follow the event of the verdict, and in this case, 
as the verdict for the Plaintiffs Avas, in the judgment 
of their Lordships, right, they ought to have their 
costs. 


We shall, therefore, recommend to Her Majesty 
that the judgment should be affirmed, and the appeal 
dismissed, with costs. 
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IIaji Joosub Bhxjlladina and an- 


f Respondents.'^ 


On appeal from the Supreme Court at Bombay. 

The “ Hydroos.” 

Sii/iiriM- CouH Charier {Bomhati), 1823— A dmiralU/ Jurisaiction—Applica- 
hilit!/ <}f Ennlieh nilex of practice — Salvage action — ’Dismissal— Appeal 
to Priry Council — Peremption of— Leave to appeal to Privy Comcil — 
dninl of — Ecsiiondcnt mot ohjccting — If can oijeet to the maintena- 
biUltf of appeal before the Privy Council. 

Bomhaif Oliarter (Decemher, 1823,) establishes the Admiralty 
.Ini-isdictioii (I'f tlio Supremo Court, “ as the same is used and ex- 
cn-iai'd in tliiit piirt of Great Britain called Plnglanc\ together with all and 
singular tlieir incidents, emergents and dependencies annexed and con- 
iiexed ciiiiHeH wliatsoever ; and to proceed suniniarily_ therein, -with all pos- 
siido despatcli, according to the course of our Admiralty in that o* 

Great Briluhi calied England.” Held, upon a construction of such Charter, 
tlijit tlie rules and praetiee of the High Court ot Admiralty m England, 
pnn'ail and govern tlie proeeedings in the Supreme Court at Eomomj, in 

maritime eanses. 

In a salvage eausc, the Supreme Court, by its sentence pronounced in 
Mareh, 1849, dismissed tlie claim of the salvors. In the month of Apn 
foilowiiig, tlic Proiiiovonts moved for a rule nisi to show cause why the 
I)<'i’ciidants should not pay their costs. This rule the "Court retiisod. in 
Amiust, in the Hiune year, the Proniovents applied for and the Supreme 
Court granted leave to appeal to England from the principal sentence o± 
March, 1849. No ohji'etimi was taken to the competency of the appeal 
in Bomlmy iiv tlie Respondents, nor was any protest against the right ot 
apriwil entered in England, Imt the Respondents at the hearing objected to 
tin' reception of the same, eontoiiding, that tlie appeal was perempted by 
the proeeedings had in the month of April. 

Held, that such ob.jection was fatal, that the application for costs after 
the decision in the cause, had the effect of absolutely peremptiiig the appeal, 
so as to entirel v take away from the Supreme Court the power of 
leave to appeal, as nothing conld, after the proceedings in April, he done 
to restore flie appeal from the principal sentence. 

Costs of appeal, under the circumstances, refused. 

This was a question respecting the Appellants’ right 

a sentence of the Supreme Court at 
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Bombay, in its Admiralty jurisdiction, in a cause of 
salvag’e : wlietlier tlie appeal was not perempted by the 
act of the Appellants. 

This ohjectiou was taken at the hearing of the ap- 
peal, and arose under the folio-wing circumstances:— 

The cause was promoted in the Supreme Court at 
Bombay, by the Appellants, for salvage services ren- 
dered by them to the ship “Hydroos” and her cargo, 
the property of the Respondents. The cause came on 
for hearing on the 14th of March, 1849, when the 
Court dismissed the Act on petition for salvage. On 
the 5th of April following, a motion was made by 
Counsel for the Promovents for a rule nisi, calling 
upon the Defendants to show cause why they should 
not pay the Proniovents their costs in the cause. 
This motion was heard and refused -by the Court. On 
the 6th of August following, the Appellants presented 
a petition for leave to appeal to Her Majesty in Council 
from the principal sentence, dated the 14th of March, 
1849, which the Court granted. The Respondents 
put in an absolute appearance, and no objection was 
taken at Bombay to the competency of the appeal. 

The Respondents, in their printed case, raised for 
the first time an objection to the competency of the 
appeal, contending, that the right of the Appellants 
to appeal from the decision of the Supreme Court, 
dismissing their claim for sal-vage, had been abso- 
lutely and altogether perempted, when they filed their 
petition for leave to appeal, which was the first step 
on their parts, indicative of their intention to appeal ; 
and the Respondents prayed, that the order of the 
Supreme Court, allo-wing the appeal, be reversed, 
and the appeal dismissed with costs, by reason, that 
such leave to appeal could not legally be given, and, 
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therefore, ought not to have been given hy the Su- 
preme Court at Bomhmj, at the time and under the 
circumstances, at and under which it was given ; and 
that such appeal was a nullity in law. 

The appeal being opened upon the merits. 


Dr. Addams and Mr. Aspland, for the Eespon- 
dents, were heard in support of this objection. 
Upon the question of peremption of the appeal 
they cited The ship Clifton (a), The Queen v. Jose 
Alves Dias (b), Lloyd v. Poole (c), Greg v. Grea (d) 
Voet, vol. ii. lib. xlix. tit. “De appellationibus et Lit 
hombus,” sec. 1 ., and insisted, that the objection to 

the appeal was in time, even if made at the hearino- 
Rochfort V. Battersby (e). 


The Queen’s Advocate (Sir John Dodson), Mr. 

TJoyd, Q. C., and Mr. Forsyth, for the Appel- 
lants, 

Eehed upon tlie acquiescence of the Appellants in 
the appeal granted by the Supreme Court, under the 
powers vested in that Court by the Bombay Charter (/) ; 
they also referred to the Statute, 3rd & 4th Will. IV., 
c. 41, s. 20, and urged the inconvenience of the course 
pursued by the Respondents in objecting to the appeal 
at the hearing, and not under protest. 

The Right Hon. Dr. Lushinotoit: 

The present question arises upon an objection taken 
on behalf of the owners of the property, against which 

(a) .3 Knapp’s P. C. Cases, 375. (6 ) 6 Moore’s P. C. Cases, 102. 

(e) 3 Hagg. Eec. Rep. 477. (ti) 2 Add. 276. 

(e) 2 H. L. Cases, .388. 

if) 23rd Dee., 182.3. See post, p. 141, for extracts of this Charter. 
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the salvors claim, on the ground, that the asserted 
salvors ought not to be permitted, under the circum- 
stances of the case, to proceed with their appeal 
against the sentence of the Admiralty Court at Bom- 
bay, by which sentence it was pronounced, that they 
were not entitled to salvage. 

The facts of the case are shortly these: the prin- 
cipal sentence was pronounced on the 14th of March, 
1849, and on the 5th of April, as appears from the 
papers, the following proceeding took place: — “ Mr. 
Advocate-General being of Counsel for Promovents, 
moved for a rule to show cause why the Eespondents 
should not pay to the Promovents their costs of the 
proceedings in the above matter ; whereuioon, and on 
hearing Mr. Howard, also of Counsel for the Promo- 
vents, who followed on the same side, it was ordered, 
that the said motion’ be refused, and that each party 
do pay their own costs of the hearing in the above 
matter, and of all other proceedings therein. ’ ’ 

Now, there cannot be any doubt, that it proceed- 
ings, such as are here mentioned, had taken place in 
the High Court of Admiralty, in England, or in any 
Vice-Admiralty Court, or Admiralty Court governed 
by the same rules and regulations, any right of appeal, 
which existed in the claimants on the 14th of March, 
1849, would have been entirely perempted and put an 
end to by those proceedings on the 5th of April. This 
is a rule which has always been adhered to with great 
strictness, and, one of the cases which have been cited, 
the case of ^^The ship Clifton,” proves with what seve- 
rity the Court has been in the habit of applying thi- 
rule. We apprehend that the effect of perempting 
the appeal is entirely to take away the right of the 
Appellants to appeal at all, and that nothing that is 
hereafter done can restore the Appellants to the con- 
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ditioii in which they were before the time when the 
act of peremption took place. 

This being so, accoi'ding to the general course of 
proceedings in the High Court of Admiralty, and in 
all other Courts following the same rules of practice, 
the question which their Lordships have now to de- 
termine is, whether the same rules and the same mode 
of practice prevail in the Admiralty Court at BomhOiy , 
or whether any and what alteration has been made in 

consequence of the Charter which has created that 
Court. 

There are two parts of the Charter to which it will 
be necessary to advert ; first, that part of the Charter 
which confers upon the Court at Bonihay the power 
of deciding Admiralty causes ; and, secondly, that 

part of the Charter which provides for appeals gene- 
rally. 

Now, that part of the Charter which establishes 
the Admiralty jurisdiction of the Court is in these 
words: — “We do hereby grant, ordain, establish, and 
appoint, that the Supreme Court of Judicature at 
Bombay shall be a Court of Admiralty,” for certain 
territories and districts therein mentioned ; and then 
it grants to that Court “full power and authority to 
take cognizance of, hear, examine, try and determine 
all causes, civil and maritime, and all pleas of con- 
tracts, debts, exchanges, policies of assurance,” and 
soon, “ which, i in any manner whatsoever, relate to 
freight, or money due for ships hired and let out, trans- 
port money, maritime usury, bottomry or respondentia, 
or to extortions, trespasses, injuries, complaints, de- 
mands, and matters, civil and maritime, whatsoever, 
between merchants, owners, and proprietors of ships 
and vessels, employed or used within the jurisdiction 
aforesaid.” And then it states, that they shall take 
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eogBizanee thereof, “ as the same is used and exer- 
cised in that part of Great Britain called England, 
together with all and singular their incidents, emer- 
gents, and dependencies, annexed and counexed causes 
whatsoever ; and to proceed summarily therein, with 
all possible despatch, according to the course of our 
Admiralty of that part of Great Britain called Eng- 
land.” 

It appears, therefore, that by the authority of this 
Charter, founded upon the Act of Parliament (a), the 
Court of Bombay became a Court of Admiralty for the 
purposes therein stated, and that the mode of pro- 
ceeding is strictly enjoined to be, according to the 
course in use in the High Court of Admiralty in 
England. Unless, therefore, there is something in 
this Charter to the contrary, it would necessarily fol- 
low, that in what relates to the peremption of an 
appeal, the same cause which would operate to perempt 
an appeal here will perempt an appeal in the Court 
of Admiralty at Bombay. 

This being so, the next step is to ad\’’ert to that 
part of the Charter which gives power to appeal to 
the Queen in Council, and then to see whether, on 
the fair construction of that Charter, it can he con- 
strued as changing or altering the effect of that part 
of it, to which I have already adverted. It is in 
these words And we do hereby direct, establish, 
and ordain, that if any person or persons shall find 
him, her, or themselves aggrieved, by -any judgment 
or determination of the Supreme Court of Judicature 
at Bombay, in any case whatso^er, it shall and may 
be lawful for him, her, or them, to appeal to us, our 
heirs or successors, in our or their Privy Council, in 

(a) 4 Geo. IV., e. 71, sec, 7, 
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such maimer and under such restrictions and qualifi- 
cations as are hereinafter mentioned, that is to say, loughnan 
in all Judgments or determination made by the Su- haji joosub 
preme Court of Judicature at Bombay, in any civil dina. 
cause, the party or parties against whom, or to whose 
immediate prejudice the said judgment or determina- 
tion shall be or tend, may by his or their humble 


petition, to be preferred for that purpose to the said 
Court, pray leave to appeal to us, our heirs or succes- 
sors, in our or their Privy Council, stating in such 
petition the cause or causes of appeal ; and in case 
such leave to appeal shall be prayed, by the party or 
parties who is or are directed to pay any sum of 
money, or to perform any duty, the said Court shall 
and is bereliy em])owered to award, that such deter- 
mination or judgment shall be carried into execution, 
or that sufficient security shall be given;” and then 
it directs that security shall be given for the costs, 
and for performance of judgment. 


It does not, aiipear that in this, or any subsequent 
clause, thi;*re is any immediate reference to the Court 
of Admiralty, or to that part of the Charter which 
establislied tlie Court of Admiralty at Bombay ; and, 


consequently, that part of the Charter which esta- 
blishes the Court of Admiralty at Bombay, and directs 
the proeeiKlings to be according to the rule of the 
High Court of Admiralty here, must prevail, unless 
we can find in any part of this Charter something 
that shall counteract that clause, and direct another 
mode of proceeding. 

Now it appears to us that it is quite impossible, 
with reference to those general words, to draw any 
other inference. It is not necessary to consider, 
whether the clause as to appeals may in any way affect 
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the time within which the appeal shall be granted ; 
because the proper question to be considered and 
determined now, is not a question as to the ordinary 
right to appeal, or the time and manner in which the 
appeal shall be asserted, or within what period it shall 
be asserted ; it is simply this question, whether cer- 
tain acts done in the Court of Admiralty of Bombay, 
are or are not a peremption of the right of appeal. 
We' are of opinion, therefore, that the rule and prac- 
tice of the High Court of Admiralty must necessarily 
prevail in governing the proceedings of the Court of 
Bombay, and that, consequently, this appeal has been 
altogether perempted. 

Another difficulty arose in ' this case, to which it 
ma y be necessary slightly to advert ; instead of appear- 
ing under protest, as is the ordinary course where the 
party who is cited to appear denies the right to ap- 
peal, an absolute appearance was given in this case ; 
and the objection is now taken at the bar for the first 
time, though it is introduced in the case which the 
Respondents have presented. It appears to us, that 
though it is very inconvenient, and this course of pro- 
ceeding exposed the parties to considerable additional 
expense, yet that it cannot have the effect of pre- 
venting that which had taken place, namely, the per- 
emption of . the appeal, at a time long antecedent. 
And it may be well to observe here, with regard to the 
leave to appeal, . given by the Court ai Bombay, it is 
quite obvious -that, acting as the High Court of Admi- 
ralty there, if the appeal had been once perempted, it 
was beyond the power of the Court to make any 
order allowing the appeal to be prosecuted. 

We think, therefore, that it is clearly shown that 
this appeal was entirely perempted by the transactions 
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of the 5th of April ; that it is impracticable in any 
legal view of the case to revive the proceedings, when loughnan 
they are once perempted, and that it wou'ld not be Haji joosub 
within the power of the Court of Admiralty to grant 
the appeal under any circumstances of mistake or ^ 
difficulty whatever. We think also, that the eircum- 
^stange of the Respondents not appearing under pro- 
test, though attended with inconvenience to the par- 
ties, cannot by possibility affect their right in this 
case. For these reasons we are under the necessitv 
of pronouncing in favour of the objection which has 
been taken, that the Appellants are not at liberty to 
proceed further in this appeal. It must, therefore, 
be dismissed ; but looking at all the circumstances of 
the case, their Lordships are of opinion that no costs 
ought to be given (a). 

(a) In Casement v. Fulton, 3 Moore’s Ind. App. Cases, 395, the 
question whether the rules of the Ecclesiastical Courts in Doctors’ 

Commons, relating to per-emption of appeals,' applied to an Ecclesi- 
astical cause in the Supreme Court at Calcutta, so as to deprive a 
party of the Charter right to appeal within sis months from the date 
of the decree was raised, but no decision was given upon that point. 

As to the. practice of objecting to the competency of an appeal, 
see Shire v. Shire, 5 Moore’s P. C. Cases, 81. 
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19th, 21st 
& 22nd 
Feb., 1851, 


Baboo Kasi Pebsad Naraik - - - - Appellant^ 

AND 

Mussumat Kawalbasi Kooer, Ba- 1 

j 

BOO Gooe Peesad Narain, and y Respondents. 

i 

Kat.ta Peesad Naeain - _ . - I 

On appeal from the Sudder Bewanny Court at 

Bengal. 

Practice — Privy Council — Appeal to — Finding of fact — Interference — Deed 
of gift — Question as to genuineness of — Evidence — Sufficiency — Froha- 
diUties — Evidence — Entry in Kazi’s book regarding execution of deed 
— Value of 

A claim to real and personal estate under a tumleeknamah . (deed of gift), 
against a party to whom possession had been given by the Foujdarry Court, 
rejected, under the cireumstanees, the deed not being sufficiently X->roved. 

Pending the appeal to Englandj the sole Appellant died, and the Sudder 
Court maae an order substituting one of tlie Respondents in his stead as 
Appellant. Semble: It is not eomxietent to the other Resi>ondents to object 
to such order at the hearing of the appeal, the iiroxier course being to move 
the Sudder Court to discharge such order. 

In a case of great delay by the officers of the Sudder Bewanny Adawlut^ 
at Calcutta^ in not forwarding certain depositions hied in the cause, which 
had been omitted in the transcrii>t forwarded to Eiigland, the Judicial Coni- 
niittee peremjitorily ordered the A'ttdder Bewanny Court forthwith to trans-‘ 
mit the omitted evidence to England, 

This appeal arose out of a suit instituted in thie 

Provincial Court of Patna, by Sheo Das Narain, since 

deceased, against the Respondent, Mussumat Kawal- 

% 

basi Kooer, the party in possession. Baboo Urremurdun 
Narain, also since deceased, and the present Appel- 
lant, Po&oo Xasi PersadVaram. The object of the 
suit was to obtain possession of the real and personal 
estate of one Bahore Narain, deceased. The parties 
were members of a tribe or family called Chowdhyas, 
and their relationship appears from the following- 
statement. Narain, Bal Narain, and Ootmn 

Var-ain were full brothers. Bahore Narain, the eldest 

* Present : Members of the Judicial Committeej — Lord Langdale, 
the Right Hon. Dr. Lushington, the Right Hon. T. Pemberton 
Leigh, and the Right Hon. Sm Edw^^ 
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H7 


brother, had no male issue, but a daughter, Kawal- '«s»- 
hast Kooer. Bal Narain had two sons, Sheo Das Na- ^aboo Kasi 
rain and Kasi Persad Narain. Ootum Narain had 


one son, named Urremurdun Narain. It was not in 
question in the suit that the brothers constituted a 
divided Hindoo family, or that the property in dis- 
pute was not the sole and exclusive property of 5a- 
hore Narain, in which his brothers had no right to 
participate. 


Mussumat 
K AW albas I 
Kooer. 


Bailor e Narain died in October , 1816, leaving a 
daughter, Kawalbasi Kooer. She lived with bi'm^ and 
was in possession at the time of his decease, when 
disputes as to her right and possession of the property 
arose between Bahore Narain’ s nephews, Kasi Persad 
and Urremurdun Narain. These disputes led to the 
interference of the local authorities, and on the 6th of 
November, 1815, the magistrate of the Zillah of Sarun 
ordered that she should continue in possession of the 
effects and property left by Bahore Narain, as it ap- 
peared that after his death the whole of it came into 
her possession. Sheo Das Narain then came forward 
and presented a petition to the Circuit Court, in which 
he rested his title to the disputed property on a tum- 
leehnamah, or deed of gift, which he alleged had been 
executed in his favour by Bahore Narain, on the 27th 
of December, 1809. The Court refused to interfere, 
and referred him to a Civil Court. 


The plaint was filed in the Provincial Court of 
Patna, on the 21st of February, 1817, by Sheo Das 
Narain, against Mussumat Kawalbasi Kooer, Baboo 
Urremurdun Narain, and Baboo Kasi Persad Narain, 
to recover possession of the Jchiraj and lahhiraj lands, 
and the personal estate of the late Bahore Narain, 

V 01 



148 


CASUS IN THE PRIVY COUNCIL 


then in the possession of his daughter, the Defendant, 
BABOO kasi Mussiimat Kawalhasi Kooer. It alleged, that BaJiore 
narain Narain, the paternal uncle of the Plaintiff, having no 
moss^umat sons hving to succeed him, on the 27th of December, 
^*KooER ^ 1809, executed in the Plaintiff ’s favour a tumleeJc ■ 
namah ( an instrument in the nature of a deed of 
gift), whereby he constituted him, the Plaintiff, pro- 
prietor of the whole of his property, real and personal, 
with the exception of kismut Ummur and Madhapore, 
appertaining to perpunnah PaZ, which he gave to Mus- 
sumat Kawalhasi Kooer, and that while he (the Plain- 
tiff) was at Calcutta, Bahore Narain wrote several 
letters to him to come to him, and that while he was 
on the road, Bahore Narain died. 


Mussumat Kawalhasi Kooer, by her answer, charged 
the Plaintiff with fraudulently combining with the De- 
fendants, Urremurdun Narain and Kasi Persad Narain, 
to set up the deed of tumleeknamah, which she sub- 
mitted was a forgery, and only brought forward after 
an unsuccessful claim made by Kasi Persad Narain 
to the property in dispute, as the kurta-puttra (a) of 
Bahore Narain; she denied the allegation of the plaint, 
that Bahore Narain 'wSkS induced to grant away the 
property, by the tumleeknamah, because he had no 
son or heir, and submitted that she was entitled by 
right of inheritance to succeed, for that, according to 
the Sastras, if a person had no son, but a daughter, 
his daughter stood in the place of his son, and was 
the rightful heir to the property, and, moreover, that 
she had male offspring, the grandsons of the deceased. 
And she further insisted, that the claim of the Plain- 


(a) A fatherless son adopted by a person desirous of male issue. 

A son made (C7n#nma). See the Mitacsh ch. i. sec. ix. par. 17 . 
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tiif, under the tumleeJcnamah, was illegal and void, as 1851. 
the law required that the person in whose favour the baboo Kasi 
tumleek shall have been made, should have been put NARAm 

in possession at the time of the grant, which the mussumat 
Plaintiff admitted had not been done. kawalbas 

KOOER. 

Ihe Defendant, Baboo Urremurdmi Narain, died be- 
fore putting in his answer, leaving Baboo Goor Per- 
sad Narain Sing and Baboo Kalli Per sad Narain Sing, 
his sons and heirs, who were admitted by the Court 
to defend the suit. The answer of these Defendants 
traversed the fact of the execution of the tumleeh- 
namah, and claimed for themselves a moiety of the 
property in dispute as the heirs of their father, the 
deceased Urremurdun Narain, the nephew of Bahore 
Narain ; the other moiety belonging, as they alleged, 
to the Defendant, Baboo Kasi Persad Narain ; they 
relied upon an alleged rule of the Chowdhyas, that 
upon the demise of any one without issue, his pro- 
perty devolved to his brother’s sons ; and they denied 
the right of the Defendant, Mussumat Kawalbasi 
Kooer, to the property, and prayed that the Court 
would declare their rights agreeably to the rule ob- 
served by the Chowdhyas (a). 

The Defendant, Kasi Persad Narain, by his answer, 
set up a title to the estate, as kurta-puttra of Bahore 
Narain, alleging that he had performed his funeral 
rites, and as such adopted son claimed to succeed to 
his property ; and he further relied on his title as a 
co-sharer with his brother, according to the custom 
of the family of Chowdhyas, and submitted that, even ^ ^ ^ 

if the tumleeknamah was executed as alleged, it did 
not deprive him and his near relatives of their right 
and interest in the deceased’s estate. 

(a) The title of a particular tribe of Brahmins. 
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j8si- The suit being at issue, the Plaintiff produced as 
Baboo kasi evidence the tumleeknamah under which he claimed. 

NARAm The material part of this document was in these 

musIumat terms : — ‘ ‘ I grant and give kismut Umnour and Mad- 
Kawalbasi hapQ^-Q ill pergunnah Bal, to Mussumat Kawalbasi 

Kooer, my daughter, for her food and raiment, and 
have given a separate and distinct thika-putta in her 
name. On which account, I do declare and give, in 
writing, that, with the exception of the said kismut, 
whatever I have in my possession and occupation ; 
such as mowgahs and lands, which pay ; and those 
which do not pay, public revenues, and the havellies, 
and ready moneys and goods, and household effects, 
slaves and slave girls, all things which may be deno- 
minated ‘ property, ’ and constituting the estate ; also, 
all my right and title, and legal debts, I grant, give, 
and transfer to 8heo Das Narain, son of Baboo Bal 
Narain, son of Baboo Go pal Narain, my own bro- 
ther’s son, and have made a tumleek. The tumleek is 
good and legal, although the property remains in my 
possession, in the shape of a charge ; and hereafter I 


have not, on my right and title, any claim or demand, 
or hold in any way whatsoever against the donee as 
respects the aforesaid declaration. Should a son 
chance to be born to me, and he live, then the donee 
and such son shall be in entry and occupation of the 
said estate gifted away, share and share alike.’ ’ This 
document purported to be attested by nine witnesses, 
and had the seal of the Kasi affixed. 

The Plaintiff put in also several letters purporting 
to have been written and sent to him by Bahore Na- 
rain. The Defendant, Mussumat Kawalbasi Kooer, filed 
the proceedings of the F oujdarry Court, in the pro- 
ceedings between her and Kasi Persad Narain, by 
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wliicli her title to the real and personal estate of '^s'- 
the late Bahore Narain was acknowlefdged, and pos - kauoo kasi 
session of his estate decreed her; she also filed the narain 
proceedings of the Collector, substitnting her name muss^umat 
for that of Bahore Narain. There were also brought 
up from the records, and read, the proceedings of the 
Foujclarry Adawlut, in which Kasi Per sad Narain was 
Complainant, and Mnssumat Kawalbasi Nooer was De- 
fendant. 

Upon this evidence, the Provincial Court of Patna, 
by a decree, dated the 25th of March, 1818, de- 
clared that, “ As the whole of the landed and move- 
able property had been divided between the late 
Bahore Narain and his brothers, and as all three were 
living in separate abodes, and severally paid the public 
revenues, and neither had any concern with the other, 
therefore, it was evident, and was universally allowed, 
that the proprietors of the whole of the property and 
effects left by Bahore Narain, were Mussimat Kawal- 
basi Kooer, his daughter, and his grandsons born of 
this daughter, and that the brothers’ sons had no 
right and title to the property, and the tumleehnamah 
advanced by the Plaintiff was not at all to be credited. 

That it was clear that the possessor of the tumleeJc- 
nainah should have entry and possession, while, in- 
deed, the Plaintiff admitted that he had not entry and 
possession during Bahore Narain’ s lifetime. Hence, 
had the tumleeknamah been a genuine one, it would 
have been rendered illegal by reason of the absence 
of entry and possession of the effects. On which 
account, it appearing to be useless and of no benefit 
to call for witnesses on the part of the Plaintiff,” it 
was ordered, that the Plaintiff’s claim be dismissed 

with costs, h ■ ■ . 
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jS5t- Prom this decree the Plaintiff appealed to the 8ud~ 

Baboo kasi der Dewannu Adawlut at Bengal, submitting that the 
Persad 

narain decision was erroneous, as the same had been made 


mussumat without hearing witnesses whose testimony would 
^^KooERf^ have established his claim. 


The Sudder Dewanny Adaivlut, being of opinion 
that the examination of such witnesses was necessary, 
without entering into the merits of the appeal, remit- 
ted the cause to the Provincial Court to hear evidence 
on both sides. 

In pursuance of the above order, the Court pro- 
ceeded to take evidence. 

Twenty witnesses w>'ere examined on behalf of Sheo 
Das Narain, five of whom stated that they had at- 
tested the tumleehiamah. Four stated that Bahore 
Narain had, in conversation, admitted the execution 
of the deed. One of them was the Kazi who attached 
his seal to the instrument. Five other witnesses de- 
posed that they were present when the letter was 
written by Bahore Narain to recall Sheo Das Narain. 
Twenty-two witnesses were examined by Mussumat 
Kawalbasi Eooer to establish that Bahore Narain had, 
during his lifetime, adopted her and her two sons as 
his successors and heirs of his property, and had 
recognized them in the presence of relatives during 
the funeral ceremonies of his third wife in Septem- 
ber, 1816. And in order to prove that the tumleel- 
namah was a forgery, five of the witnesses deposed that 
Buhore Narain had departed from home for the pur- 
pose of performing a pilgrimage, a short period pre- 
vious to its professed date. Witnesses were also 
brought forward by Goor Persad Narain for himself 
and his brother, with the view of proving the rule of 
succession he had alleged. And witnesses were exa- 
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mined by Kasi Per sad Narain to prove tbe same rule 
of succession, and also that he had been appointed baboo kasI 

■ / PERSaU 

by Bahore Narain to perform his funeral ceremonies, nakain 
in the event of Slieo Das Narain not arriving in time mussumat 


from Calcutta. 


Kawalbasi 

kooek. 


The appeal, with the additional evidence remitted 
by the Provincial Court, came on for hearing before 
Mr. Courtney Smith, the second Judge of the Sudder 
Court, who, on the 2nd of May, 1821, with a view of 
obtaining an exposition of the Hindoo law upon the 
subject, ordered the tumleeknamah to be laid before 
the Pundits attached to that Court, upon the follow- 
ing questions ; — 

“ First. Should Baboo Bahore Narain (on whose 
part the instrument in question was written) have had, 
in addition to Katoalbasi Kooer, his daughter, and 
Sheo Das Narain, a brother’s son (mention of both of 
whom is to be found in the instrument), two other 
own brothers’ sons, had he the power to execute an 
instrument of the nature in question, or not? 

“Second. Seeing that Bahore Narain survived the 
execution of the aforesaid instrument nearly seven 
years, and held entry and possession as usual, of the 
whole of the landed property and effects made men- 
tion of in the instrument in question, and died in 
the same month ; under these circumstances, do the 
landed property and effects mentioned in the instru- 
ment aforesaid go after his death to the abovenamed 
Sheo Das Narain, or nof! 

“ Third. In the event of the instrument under con- 
sideration turning out to be invalid, and the property 
not to be Sheo Das Narain’s under the document, do 
the effects left by Bahore' Narain go to his daughter, 

Mussymat Kawalbasi Kooer, or to his brothers’ sons. 
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of whom two are the sons of one of his brothers, and 
Baboo kasi the third the son of another brother? 

Pejrsad 

narain “Fourth. If the effects devolved to his brothers’ 

kIwST property in equal portions 

kooer. each, or does one moiety of it go to one of the 

nephews, and the remaining half to the two, who are 
full brothers to each other ? ’ ’ 

The Pundits attached to the Court returned the fol- 
lowing to these questions : — 

“ First. Should Bahore Narain have executed the 
instrument in question, making mention in it of the 
name of his daughter, Kawalbasi Kooer, and of Slieo 
Das Narain, his brother’s son, even while he had, in 
addition to these, two own brothers’ sons, yet he had, 
under the Sastras in force in the western parts of the 
country, the power to execute an instrument of this 
nature in favour of Sheo Das Narain aforesaid, pro- 
vided no other person had interest in Bahore Narain’ s 
property, because to a divided or separated individual 
who may be proprietor of property, and may have 
only a daughter, and who can, according to his own 
washes, make a donation, or otherwise, of his own 
ejects, there is no bar by the existence of his bro- 
ers sons. But should the property be undivided, 

^ ^ac no power to execute the instrument, because, 
oi those who have co-interest in the property one 
a one ^cannot make a sale, or a gift, or otherwise, of 
1- According to the Sastras, however, that are ex- 
^ in mgal, Bahore Narain la&d. full power over the 
eft^ts, ^ether they were divided or undivided. A 
text pf i¥oom is in proof of this—' The pro- 

prietor of property can make a sale or a donation. 
Ills portioii of property. ’ 

Narain have executed a 
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tufyilBsknamcih of tho doscriptioii under consideration 
in favour of 8 heo Das Narain, and from the date of >^aboo kasi 
its execution to the day of his death, comprising a NARAiif 
period of seven years, himself continued in possession musJumat 
and occupation of the property made mention of in 
the tnwlschnatnah , still under that instrument the 
landed property and etfeets stated in it shall go to 
81x60 Das Narain after Bahore Narain’ s decease ; for 
in the tumleeknamah it is 'written, ‘ I have given to 
8 Jieo Das Narain the whole of my property, and have 
executed this tumleeknamah in his favour, although 
the property remains in my custody in the shape of a 
charge.’ Hence the himleek under consideration is 
free of condition, and the right and interest of 8 heo 
Das Narain, which were generated in the property 
mentioned in the tumleeknamah, so soon as it was 
executed in the lifetime of the donor, cannot be viti- 
ated by his being in possession of the effects men- 
tioned therein subsequent to the execution of the 
instrument, nor can the right and title of the exe- 
cutor of the be again created. 

‘ ‘ Third. Should, by any means, the instrument in 
question be nidlified, and the right and title of Sheo 
Das Narain, grounded on the instrument, be not esta- 
blished, in that case the effects left by Bahore Narain 
will go to Kaivalbasi Kooer, his daughter, according to 
the 8 astras extant in the western parts of the country, 
provided the property shall have been divided ; but if 
it.be an undivided property, it goes to the brothers ’ 
sons, and according to the 8 astras extajit in Benffal, 
the propei’ty shall devolve to Bahore Narain’ s davxghtet, 
whether it be divided or undivided. In proof of this^ ^ 
is the text of as follows If a person 

die, lea'dng neither son nor son’s son, his property ^ 
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goes, in the first instance, to his -widow ; should there 

Baboo kasi be no "wido-w, it goes to the daughter ; should there 
Peksad 

NARAit,’ be no daughter, to the daughter ’s son ; should there 
mussumat not be a daughter’s son, it goes to the deceased’s 

A 1317' A T U A C T 

kooer. father and mother ; non-existing whom, to the bro- 
ther ; and if he be not existing, to his brothers’ sons, 
and others, according to rotation. ’ 

“Fourth. Should it turn out that the brothers’ sons 
have right and title in the property, the right of each 
is equal to the others. In loroof of this is the text of 
Yagnyawalcya, -which has been cited in support of the 
answer made to the third question. ’ ’ 

On the 9th of 1821, Mr. Courtney Smith re- 
corded his opinion, that the claim of the Plaintiff, 
as regarded the personal property, should, by reason 
of its' not being sufficiently defined, and from its not 
appearing clear that the property came into the Ee- 
spondent’s possession, be dismissed, but that, on the 
ground of the execution of the tu,mleelcnamaJi being 
sufficiently proved, the decree of the Patna Provincial 
Court should, as respected the lands, be annulled. 

The proceedings were then laid before Mr. Thomas 
Goad, the third J udge of the Sudder Court, and Mr. 
William Borin, the officiating Judge. Mr. Goad re- 
corded his opinion upon the merits on the 11th of 
June, 1821, that the tumleehnamah waS unworthv of 
credit, and that the decree of the Provincial Court 
should be affirmed. Mr. Borin recorded his opinion 
on the same day, that the tumleehnamah was suffici- 

that the Plaintiff’s claim to the real 
and personal property was valid and good, and that 
further evidence should be taken with regard to the 
^ moveable property. As none of the 

three opinions thus given agreed, it was ordered that 
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the proceedings should he laid before the Chief Judge 
of the Court. 

The cause then canae before Mr. William Leycester, 
Chief Judge, whp concurred in the opinion Recorded by 
the third Judge, that the appeal should be dismissed 
and, on. the 14th of August, 1821, pronounced the de- 
cree of the Sudder Court, in these terms: “It ap- 
pears that although mtnesses on the part of the Plain- 
tiff (now the Appellant) have borne testimony to the 
genuineness of the tumleeknamah, still the witnesses 
of Mussumat Katvalhasi Kooer, one of the Eespon- 
dents (formerly a Defendant), speak diametrically 
opposite to them ; therefore, no judgment can be 
formed upon the evidence adduced ; indeed, the evi- 
dence of the witnesses of the first-mentioned party 
has not the superiority over that of the witnesses of 
the last-mentioned one, so that the Court might place 
reliance on it. On the other hand, upon various in- 
ferences that may be drawn from the proceedings, the 
truth of the testimony given by the witnesses of the 
Appellant is very doubtful, especially that which went 
to state that Bahoo Bahore Narain did execute a tum- 
leeknamah exhibited by the Plaintiff.” 

From this decree the Appellant presented a peti- 
tion for a revie’^,. of judgment. 

The petition for review came before Mr. Courtney 
Smith, Cae second Judge; but as the above decree 
was hi opposition to his opinion, he directed that 
the petition should be laid before the Chief Judge. 
This was accordingly done. The Chief Judge re- 
corded his opinion that no review should be allowedi 
and ordered that the proceedings be laid before the 
third Judge, who took part in pronouncing the judg- 


iSsi. 

y 

Baboo Kasi 
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Narain 
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Kawalbasi 
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PERSAD 

Narain 

V, 
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KOOER. 


ment, in order that a final order might be issued re- 
jecting the prayer for review of judgment. On the 
papers being laid before Mr. Goad, the third Judge, 
he stated, that as a fifth Judge was then attached to 
the Court (Mr. John Shahespear), whose opinion on 
the case might be had, he ordered the papers to be 
laid before the second and the officiating J udge ; and 
should those Judges see sufficient reason to allow a 
review of judgment, they would allow it. The pro- 
ceedings then came before Mr. William Borin, the 
officiating Judge, who was in favour of a review, and 
ordered that the papers should be laid before Mr. 
John Shahespear. 

The papers were then laid before Mr. John Shahe- 
spear, who was of opinion that a new trial ought to 
be allowed; and, accordingly, on the 23rd of January, 
1823, ordered a review of .judgment. In accordance 
with this order, the proceedings were brought before 
the fourth Judge and the officiating Judge, Mr. Wil- 
liam Borin, who recorded their joint opinion, that be- 
fore passing a decision in the cause, it was necessary 
to inspect the original book of the office of the Kasi, of 
the time of Kasi Mahomed Resa, for the Hijra year 1224 
(1809-10, A.D.), in order to ascertain the fact of the 
seal of that Kasi being affixed to the tumleehnamah 
exhibited by the Appellant, and ordered that a copy of 
the proceeding should be sent to the Patna Provincial 
Court, with directions to forward to the Sudder Adaw- 
the original book in question, proving it by the 
evidence on oath of the said Kasi and his Naih. 

This was acccff’dingly done, and the witness, in 
whose custody the book was, was examined as to its 
contents. 
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I’Ms further evidence having been transmitted to 
the isudder Dswanny A.d(iwlutj Mr. John ShakespcdT, 
on the 3rd of April, 1823, recorded his opinion, “that 
the tumleeknamah exhibited by the Appellant was fabri- 
cated and a forgery, and that the judgment pronounced 
by the Sudder Dewanny Adawlut, on the 14th of Au- 
gust, 1821, affirming the judgment of the Patna Court 
of Appeal, bearing date the 25th of March, 1818, was 
good, and such as should be maintained}” and ordered 
the papers to be laid before the Chief Judge of the 
Court, in order to a final order being passed, uphold- 
ing and maintaining the judgment dated the 14th of 
August, 1821. 

Upon this the proceedings were again brought be- 
fore Mr. Courtney Smith, who, on the 6th of May, 
1823, recorded his opinion; that the decision of the 
Court, dated the 14th of August, 1S21, and that of the 
Patna Provincial Court, of the 25th of March, 1818, 
should be annulled ; and that, on the ground of the 
tumleeknamah being proved, a decree should be pro- 
nounced and issued in favour of the Plaintiff for the 

lands, and also for the moveable property to be ascer- 
tained by inquiry. 

On the 4th of June, 1823, the case came before Mr. 
William Pom, who considered that the opinion given 
by Mr. John Shakespear, rejecting the tumleeknamah 
as a forgery, ought to be treated as finally terminating 
the suit. He, therefore, declined to go further into the 
case, and directed the papers to be laid before the 
Chief Judge, that a final order might be passed. 

The final judgment of the Court was delivered by 
the Chief Judge, Mr. TFiMium Leycester, on the 5th of 
July, 1823, 8,8 follows Upon a due deliberation of 
the whole of the papers in the case, and the cireum- 
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stances and bearings of it, there does not appear to 

Baboo kasi the sitting Judge any good and sufficient reason upon 
Peksad . a a J b . t i fi • 

narain wMch. to reverse the judgment pronounced by this 
mussumat Court on the 14tb of August, 1821, wbieh went to 
^^kooer^ affirm the decision of the Patna Provincial Court, 
dated 25th of March, 1818, and to dismiss the Appel- 
lant’s claim; indeed, as the judgment has turned out 
in every way to be a good one, and such as should be 
upheld, for these reasons a final order and decree is 
given in concurrence with the opinion of the third 
Judge of this Court, Mr. Shakespear, recorded in his 
proceedings, under date the 3rd of April of the cur- 
rent year, that the judgment of the Sudder Dewanny 
Adaivlut, bearing date the 14th of August, 1821, is 
maintained and upheld, with costs.” {a) 

Sheo Das Narain appealed from this decision to 
His late Majesty in Council. Pending the appeal, 
and in the year 1831, 8heo Das Narain died without 
issue, leaving Het Koonwur, his widow, surviving. 
At his decease, his brother, Kasi Persad Narain, 
claimed to be his heir. His widow, Het Koonwur, 
also claimed to be heir. The Sudder Court di- 
rected the Zillah Court of Sarun to take the exa- 
mination of witnesses as to the right of succession of 
the above-mentioned persons to the deceased. Evi- 

(a) This case is reported, mm. “Baboo Sheodas Narain v. Kim- 
wtil Bas Koonwur,” B Ben. Sud. Dew. Reps. 234, upon a question 
of practice respecting the application for review of judgment; the 
Sadder Court holding, that in a case of review of judgment, two 
Judges being of opinion that the decree reviewed should be reversed, 
and tu'o that it should be affirmed, one of the latter having joined in 
passing the decree reviewed, and the Judge who concurred with him 
in that decision being since dead, the opinion of the deceased Judge 
should be taken into account, so as to create a majority, without the 

necessity of calling in a fifth Judge. 
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dence was accordingly taken by tbe Court at Sarun. iSsi. 
On tbe 7tb of June, 1834, Eet Koomvur presented a babtoIcasi 
petition to the Sudder Court at Calcutta, stating that narain 
an adjustment and deed of compromise had taken 
place between her and Kasi Persad Narain, and pray- 

* ' ^ ** fCOOER 

ing that his name might be written in heu of her 
deceased husband, as the Appellant in Europe. In 
this application Kasi Persad Narain concurred. By 
an order of the Sudder Court, dated the 19th of May, 

1836, it was ordered, that the name of Kasi Persad 
N arain should be substituted in . lieu of that of Sheo 
Das Narain. 

After the receipt of the transcript in England, it was 
discovered that it was defective, by reason of the omis- 
sion of the depositions of certain witnesses whose evi- 
dence had been taken in the cause, and, on the 21st of 
April, 1841, application was made to the Begistrar of 
the Sudder Dewanny Adawlut, for. copies of those de- 
positions. To this application a return was made of 
a portion only of the depositions, whereupon further 
applications were made to the Eegistrar for the re- 
maining depositions and proceedings, but without effect. 

In consequence of this neglect and refusal on the part 
of the Registrar, both the Appellant and Respondents, 
in 1849, presented petitions, entitled in the appeal, to 
the Judicial Committee of the Privy Council, praying 
that a peremptory order might issue to the Sudder 
Dewanny Adawlut, directing them forthwith to trans- 
mit to the Judicial Committee copies of the omitted 
depositions, which their Lordships accordingly ordered; 
but before this order was served in India, hhe required 
depositions were forwarded to England, ' 

The appeal now came on for hearing. 

M 
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Mr. Turner, Q .C., Mr. Forsyth, and Mr. Maule, 
for tlie Appellant. 

The sole question is the genuineness of the tumleeh- 
namah, which involves two considerations j one of 
fact, whether it was executed by Bahore Narain; and 
secondly, if executed by him, whether it is vaUd in 
point of law. Upon the evidence we submit, that the 
execution of the deed was satisfactorily proved. Five 
of the witnesses examined were attesting witnesses, 
another was the Kasi, who affixed his seal to the in- 


strument; his evidence as to its authenticity is con- 
clusive. Musnud Ali v. Khoorsheed Banoo (a), Ben. 
Begs. XXXVI. and XXXIX. of 1793. The opinions 
of the Pundits establish that Mussumat Kawalbasi 
Kooer was heiress of Bahore Narain, if he had made 
no deed of gift, but that he, being the owner of divided ' 
property, had power to dispose of it, 1 Strange’s Hindoo 
Law (2nd Edit.), p. 25; 2 Strange’s Hindoo Law, pp. 6, 
428 and 436. The gift was good, though not ac- 
companied by 2 Strange’s Hindoo Law, p. 5. 

Mr. Wigram, Q. G., Mr. Lloyd, Q. C., and Mr. 

Edmund P, Moore, for the Respondents. 

It is not competent for the present Appellant to 
sustain this appeal. The character of the parties to 
the original suit has been completely changed. Kasi 
PersadNaram was a Defendant in the original suit, and 
the evidence taken was entitled in that suit, and can- 
not now be used upon a substitution of parties; in his 
answer he impeached as a forgery the very instrument 
he now relies upon as the foundation of his title. The 
order of the Sudder Court was wrong, for it substi- 
tuted XasfPersad Narain as Appellant by virtue of a 

' (a) 1 Ben. Sud. Dew. Rep. 52. 
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compromise witli a party who had no right to sue. 

[Lord Langdale: This Court cannot question the vali- 
dity of the order substituting Kasi Persatl Narain: 


1851. 


Baboo Kasi 
i’ERSAD Na- 
rain 


if you were prejudiced, you should have moved the 


Court below to have discharged the order. Cholmon- 
deley v. Clinton w&s a similar case of substitution of 


Z'. 
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parties.] 


The case of the Appellant is then confined to the 
tumleeknamah of the 27th of December, 1809. The 
Courts in India have held upon the evidence that this 
instrument is forged. But even if it had been exe- 
cuted as alleged, still it would have been imperative 
and void by the Hindoo law, by reason of the donor re- 
taining possession until his death, in 1816. 1 Strange’s 

Hindoo Law (2nd Edit.), p. 32. The Respondent, 
Mussumat Kawalbasi Kooer, is the heiress at law of 
Bahore Narain, and in possession; and to render such 
gift valid, her consent was necessary, 1 Strange’s Hin- 
doo Law, p. 19 ; the burden of proof is upon the 
Appellant claiming under this deed, which he has 
failed to establish. -The effect of the evidence of the 
■ is ■ settled by Ben. Regs. XXXVI. of 1793, sec. 6, 
and XXXIX. of 1793, secs. 1 and 9. 

The Right Hon. T. Pembeeton Leigh: 

Bahore Narain, whose property is the subject of the 
present litigation, died on the ■ 2nd of October, 1816. 
-He left a daughter, who, it is now admitted, was his 
Leiress, and two grandsons, children of that daughter. 
He appears to have had several nephews. On his 
fdeatb, his daughter, who lived with him, remained in 
possession of his property. 

Some of the nephews attempted to disturb that pos- 
session. One of them set up a claim as Kurta-puttra 

M 2 
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iSsi of the deceased. Another produced a deed of heir- 
BAB^ASi ship, in which the title of the two nephews of 8heo 
Dos Narain was recognised, and under those different 

mussumat attempted to turn Mussumat Kaivalbasl 

Kawalbasi j ^ Qoer , the daughter, out of possession. This led to a 

l^OOER ^ O' 

dispute in the Foujdarry Court, and there it was finally 
determined that whatever litigation was to take place, 
must take place in the Civil Court, and that in the 
meantime the daughter should be left in possession of 
the property. 


In 1817, the plaint in this suit was filed by 8heo 
Das Narain, who seems to have been absent at the time 
when Bahore Narain died. After a great many interme- 
diate proceedings, and very great difierence of opinion 
among the Judges in the Court below, in 1823 a de- 
cision was finally pronounced in favour of the Ee- 
spondent, Mussumat Kawalbasi Kooer. Liberty to 
appeal was granted, and from that time to 1836, we 
have no evidence of what took place as regards the 
prosecution of that order for liberty to appeal. In 
1831 the original Appellant died. Litigation arose 
with respect to the heirship, which was completed in 
1836, and the order to substitute the now Appellant 
came over in 1839; and from that time to the present 
the delay seems to be sufficiently accounted for, by the 
difficulties which occurred in obtaining copies of the 
proceedings. But the fact is, that from 1816, when 
Bahore Narain died, to the year 1851, in which we are 
disposing of the question, possession under a judicial 
title of some sort or other has remained with the Ee- 
spoiidentf Mussumat Kawalbasi Kooer , and it certainly 
would require a strong case to induce a Court of 

Justice to overtiirn that possession^ under such cir- 
eumstances. 
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We are very far from saying, that there is not very * 851 - 
great difficulty in this case. But the question which baboo .Kasi 
we have to consider is, first, whether the onus lying on 
the Appellant, that is to say, on the person whom the mussumat 
present Appellant has succeeded, to establish his case ^'^kooer^^ 
against the heir, we are so satisfied, that such a case 
was established in the Court below, that against the 
opinions of the Judges, upon a point merely of fact 
and the value of evidence, we can safely recommend 
Her Majesty to overturn the judgment. 

The case which is set up on the part of the Appel- 
lant is this. He says, that on the 27th of December^ 

1809, Bahore Narain having a great regard for Sheo 
Das Narain, his nephew, and having no male heir, exe- 
cuted this instrument, and took it either on the 29th 
or 30th of December, to the Kasi, to have it attested 
by his seal, which seems to have very much the effect 
of a notarial registration of the instrument. From 
that time until the period of the grantor ’s death, no 
attempt was ever made to alter that instrument. He 
was absent at Calcutta at the time when the grantor 
died, and he was sent for; he came as soon as he could; 
before he arrived the grantor had died, and he brought 
forward his claim as soon as it was possible for him 
to do so, consistently with the circumstances in which 
he was placed. 

With respect to this deed, there is certainly a great 
deal of evidence, not at all more liable to suspicion 
than all Hindoo testimony unfortunately is, as to its 
execution at the time at which it is represented to 
have been executed. With respect to the direct parol 
testimony upon the point, we can give very little 
weight to it. It seems to us to be utterly improbable, 
if not impossible, that two or three officers who were 
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i8si. in' the Labit of putting their seals to instruments very 
Baboo k.asi frec|uently, should recollect in the yeai 1820, what 
took place in the year 1809, the conversation which 
MussuMAT then passed, and the explanation which was then given 
kawalbasi . the -party who brought the deed, as to what the 
contezits -of that deed were, and that they should de- 
pose as -to all this, with a particularity which, if the 
circumstance had happened only a week before, could 
hai€ly, in ordinary cases, have been expected, unless 
there were some particular reason or other for its 
having . made so strong an impression upon their 
minds. 

On the other hand, there is evidence, probably of 
very little value, but there is the evidence of parties 
on the other side, who, if they swear truly, swear that 
it is impossible that any such deed could have been 
executed. ■ One set of witnesses swear that the grantor 
•was -absent from the place where the deed is said to 
have been executed, at the time of its execution ; 
another set of witnesses swear that they were called 
after the grantor ’s death to witness this instrument, 
which was admitted to have been a fabricated instru- 
ment. No doubt there is great improbability in the 
statement of the last set of witnesses, and very little 
reliance to be placed on the witnesses on the other 
side. , 

The peculiarity of the case seems to depend upon 
that' part of the evidence which arises from the Kasi’s 
book; and certainly, if nothing more had appeared* to 
us, except that that book had been produced with the 
•^gnature of the Kasi at the beginning, and the sig- 
nature of the English Judge at the end, that book 
appearing to have been regularly kept, and this docu- 
ment entered there, it would have been such evidence 
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as, notwithstanding all the diffieidties of the case in 
other respects, wonld have induced us to say, that we 
should not recommend Her Majesty to confii’m the 
judgment which had been pronounced. But when 
we look to the evidence by which that instrument is 
explained, it appears to us, that all or nearly all the 
value of that testimony is removed. It is said, that 
by the Regulation of 1793, it was the duty of the 
Kasi to keep copies of the instruments which thev 

t- 

executed, and it appears to have been so. A witness 
however states, that Kaz-is in that neighbourhood 
were not aware of that Regiilation, that no orders 
had been issued to that effect to them, but that thev 
were in the habit of keeping copies for their own 
satisfaction. How those books of the Kazis were 
bound, or in what form they were, does not very 
clearly appear ; but it seems, that at some period, 
which must have been after March, 1818, all the 
books of the Kazis in that district were called for bv 
the Judge of the Zillah Court, that they were all 
sent in to him, and that then those books appear to 
have been made up into volumes, and they were 
directed in future to keep records of these instruments 
in volumes, and then those things having been thus 
divided, and apparently made up for each year, the 
Kasi and the Judge, one at the beginning and the 
other at the end of the document, affixed their signa- 
ture as an authentication of it. 

If this had been done before 1809, no doubt it 
would have had the greatest possible weight; but not 
being done till after 1809, and till after this litigation 
had occurred, for it is clear it was after March, 1818, 
because the Kasi brought in his book up to March, 
1818, and this plaint was filed in 1817 ; the whole 
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value of that evidence appears to us to depend upon 
liABoo kasi this, is there sufficient proof before us, that there 

PERSAD , ^ ^ ' 

narain could be no interpolation of this document in the 
mussumat interval between the year 1816, when it was first 
^*KooERf' mentioned by the parties who produced it, and the 
period of March, 1818, or the subsequent period, 
at which those records were made up and authen- 
ticated in the manner I have stated? We do not 
think, considering the nature of the testimony given 
upon that point', that it affords sufficient grounds for 
us to decide against the opinions which have been 
come to below, there being great discrepancy among 
the Judges, and perhaps not, upon the whole, very 
satisfactory reasons given by them. 


In the result, therefore, considering that the onus is 
upon the Appellant, considering, as some of their Lord- 
ships are of opinion, that the probabilities of the case, 
independently of the evidence, are rather against than 
in favour of the deed, considering that the Judges of 
the Court below have decided against the claim of the 
Appellant, and that, for at least twelve years, we have 
no satisfactory account of the reasons which occasioned 
the postponement of this appeal, we think it would 


not be safe to advise Her Majesty to reverse the judg- 
ment. But as there is so much doubt upon the case, 
and there has been so much difference of opinion 
among the Judges who decided it, that though we 
shall recommend the appeal to be dismissed, we sbgll 
not think it fit to give any costs against the Appel- 
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AND 


Rawut Ghunsiam Sing ----- Respondent* 

On appeal from the Rudder Dewanny Court at 

Allahabad. 

Hindu Law — ImpartiUe estate — Custom as to impartiWlity— Evidence — 
Nature of property — Bresumption of partibility. 

Family usage and custom, for eight generations, for a Zemindary estate 
in Bengal, to descend entire to the eldest son, to the exclusion of the other 

sons, sustained. ^ xi. ^ 

So held, in a suit by younger brothers against the eldest brother, tor a 

partition of the ilalca of Eawutpore. 

The question in tliis appeal arose out of a claim 
made by the Appellants to succeed with the Respon- 
dent, as co-heirs of their father, Girdhiir Sing, to the 
ilaka of Rawutpore, consisting of tiventy-two villages, 
situate in the Zillah Catvnpore, in Bengal. 

The Respondent was the eldest son by the first wife 
of Girdhur Sing, the Raja or Rawut last seised of the 
ilaka of Rawutpore. The Appellants were the sons 
of Girdhur Sing, by a second marriage. The Re- 
spondent insisted that, according to the usage and 
custom of the family, the ilaka of Raivutpore was 
ancestral estate and indivisible, and devolved on the 
eldest son, and claimed the entire ilaka as his inherit- 
ance. The Appellants denied the existence of such 
family custom, and insisted on the partibility of the 
estate, and that the same devolved, at the decease of 

their father, on all the sons as co-heirs. 

The following genealogical statement of the family, 
and of the succession to Rawutpor 6, appeared from 

* Present: Members of the 

tiee of the Common Pleas (Sir John Jervis), the Eight Hon Dr 
Lushington, the Right Hon. T. Pemberton L§igh, and the Right 

Hon. Sir Edvard Ryan. 


1 8th June, 
1851. 
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the evidence in the cause. Rawut Kheem Kurn was 
the common ancestor and first possessor of Rawut- 
pore ; he had two sons, one named Mokhum Sing, 
and the other Dhiirm Sing. At the death of Rawut 
Kheem Kurn, his eldest son Mokhum Sing succeeded 
to the nmsnud and title of Rawutti, and to the posses- 
sion of the entire ilaka of Raivutpore, and Dhurm Sing 
received maintenance only. Mokhum Sing had four 
sons, and his eldest son Kullian Sing succeeded at his 
death to the musnud, to the exclusion of his three 
brothers. Kullian Sing had two sons, and his eldest 
son Mitter Sein alone succeeded to the musnud. He 
had three wives. By the first wife he had two sons, 
Kiirn Rai and Bikramajeet ; by his second wife he 
had two sons, Dando Rai and Heeramun ; and by his 
third wife he had five sons, Ramsah, Beersah, Muthra- 
mull, BirmJi Rai, and Raja Ram. At the death of 
Mitter Sein, his eldest son Kurn Rai succeeded to the 
musnud. Bikramajeet had four sons, named Khurg 
Rai, Gunnesh Rai, Chimderban, and Roop Sing ; and 
Kurn Rai being childless, adopted Khurg Rai as his 


son, who, in virtue of his adoption, ascended the 
musnud, and obtained the title of Raivut. After the 


adoption of Khurg Rai, Kurn Rai had a son by his 
first wife, named Bussimt Rai, but by the custom of 
the family he was held, though legitimate, to be enti- 
tled to maintenance only. Khurg Rai had two sons, 
Fahar Sing, who, in right of being the eldest son, 
succeeded to the Rawutti, and Bhopiit Rai, who re- 
mained subject to his elder brother. Fahar Sing had 
no issue. Bhoput Sing, the younger brother, had 
issue three sons, named Man Sing, Raja Ram, and 
Khanday Rai ; and Fahar Sing heing childless, adopted 
Khanday Rai, who succeeded Fahar Sing to the title 
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of Rawut, and the possession of the estate of Rawut- 
pore. Rawut Khanday Rai had issue two sons, named 
Zooraivur Sing, who succeeded his father as Rawut, 
and KuUian Sing, who, after the death of his brother 
Zooraivur Sing, without issue, ascended the musnud. 
Ra%vut Ktilhan Sing had two sons, Bhugwunt Sing, 
who su-ceeeded his father to the Raioutti, and Ameer 
Sing, who died without issue. Bhugwunt Sing being 
childless, in his lifetime adopted Keenit Sing, son of 
Doonud Sing, one of the descendants of Raja Ram, 
aforesaid, and he succeeded, according to the custom 
of the family, to the musnud. Rawut Keerut Sing had 
only one son, named GirdJmr Sing, who, after the 
death of his father, succeeded to the musnud and title 
of Rawutti, Rawut Girdhur Sing had two wives ; bv 
the first wife he had two sons, the Respondent, Ghun- 
siam Sing, and Bheem Sein, deceased, and now repre- 
sented by his son, Rundheer Sing ; by the second wife 
he also had issue two sons, the Appellants, Urjun Sing 
and Doorjtm Sing. 


No division of this ilaka appeared to have ever 
taken place, and the eldest son alone succeeded. At 
the time of Bikramajeet, some division of estates took 
])lace, but it did not include the ilaka of Rawutpore. 


Rmvut Girdhur Sing, by a deed dated the 14th of 
April, 1820, constituted his eldest son, the Respon- 
dent, his representative, and nominated him successor 


and heir 
Girdhur 
desired t 


to the entire ilaka of Raivutpore. In 1825, 
Sing, at the suggestion of the Appellants, 
le Respondent to allow each of them to have 


the management of a village of the estate ; but the 
Respond'ent refused such permission. Girdhur Sing, 
thereupon, to mark his displea.sure towards the Re- 
spondent, and to induce him to obey, executed ah 
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instrument, dated the 27th of January, 1826, whereby 
he purported to dispose of his estate equally between 
the Appellants, who were to have one-half, and the 
Respondent and Rundheer Sing, who were to have the 
other half. This document, however, was unattested, 
and it appeared was not intended by Girdhur Sing to 
be a complete instrument, or to be in any respect 
operative. The Appellants, however, having obtained 
possession of the document, and insisting that it was 
valid and authentic, filed a petition in the Court of the 
Magistrate of Cawnpore, claiming their right to have 
the estate divided between them and the Eespondent. 
In the course of this proceeding, Girdhur Sing pre- 
sented three several petitions to the Magistrate, dated 


the 13th of July, 1826, the 18th of November, 1826, 
and the 19th of March, 1827, in which he disavowed 
this instrument, and declared that, according to the 
custom of the family, the estate was impartible, and 
descended entire on the eldest son ; he was also per- 
sonally examined by the Magistrate of Cawnpore, be- 
fore whom he made the following deposition:— “ The 
fact is, I am personally concerned in no dispute ; for, 
as long as I am living, I am the proprietor of my estate, 
and, of course, maintain my children and relatives. But 
the custom in my family has been this, through every 
generation since this estate has come into existence, 
that the eldest son succeeds to the m,usnud, and the 
estate is held by him entire and undivided, and that 
the subsistence of the other sons is provided for. At 
present my enemies are embroiling my sons, with the 
view to create some serious dissension in my family, 
and, only a short time ago, they had so far succeeded 
as to alienate from me my eldest son, Ghunsiam Sing. 
Urjun Sing, xvpon Chsd occasion, brought to me a docu- 
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ment which he had prepared in his own way, and I, 
in order to intimidate Ghunsiam Sing, attached my 
sipature to it, and kept it by me ; but Urjun Sing, 
without my knowledge, abstracted, it, and filed it in 
the Court. I have neither written nor given to Urjtm 
Sing that document, nor has such been the custom of 
my family • and did I seriously intend to do so, I 
should have certainly had it attested by witnesses aud 
registered in Court.” 

The Magistrate, in order to ascertain the existence 
of the custom, addressed to four neighbouring Rajas 
the following question;— “ Whether, in the famihes of 
Raja, Rana, and Rawut, the estate is divided among 
all the heirs, or devolves on the eldest son alone!” 
lo this question Raja Dan Sing answered, “ That, in 
the families of all such Rajas as receive the hashlca 
(or mark of red ochre on the forehead) and sit on 
guddies, the estate is not divided into shares, but that 
it is customary for the eldest son to succeed his father 
in the guddy ; that they continue subject to his autho- 
lity ; and that such has been the custom in his family 
Irom ancient times.” The other Rajas returned an- 
swers to the same effect, that the estate was not 
divided into shares, but that the eldest son alone suc- 
ceeded to it. 

Under these circumstances, the Magistrate dis- 
missed the complaint of the Appellants, stating in his 
order of dismissal, that Raivut Girdhur Sing had full 
authority to act as he had done iir nominating the 
Eesporrdent as his successor. The Appellants, Urjun 
Sing and Doorjun then instituted a joint action 

against Rawut Girdhur Sing, Rawut Ghunsiam Sing, ■ 
and Rundheer Sing, in the Provincial Court at Bareilly, 
for a partition. This claim was disnriSsed, the Court 
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holding that the Appellants had failed to prove that, 
accoi’ding to the custom of the family, the estate was 
divisible. This decree was confirmed, on appeal, by 
the Sudder Detvanny Court at Allahabad. 

Rawut Oirdhur Sing died in 1834 ; at his death 
the Respondent succeeded as eldest son, and was 
placed on the musmid. The Appellants applied to the 
Deputy Collector of the Zillah Catvnpore to have their 
names entered on the registry, jointly with that of 
the Respondent, as proprietors of the estate in ques- 
tion, which the Collector, without inquiry into the 
family custom, allowed, and registered their names, 
with that of the Respondent, in the registry-book of 
his ofiSce. The Appellants then got possession of 
the ilalta. 

In consequence thereof, Rawut Ghunsiam Sing, on 
the 24th of January, 1838, filed his plaint in the Court 
of the principal Sudder Amin, of Cawnpore, against 
Rawut Urjun Sing, and Doorj'un Sing, and Rundheer 
Sing, a minor, for recovery of the entire ilaka of Ra- 
ivutpore, consisting of twenty-one villages enumerated 
in the plaint, in perg%imiahs Bithoor and Jagmow, in 
the Zillah of Caivnpore. The plaint, after setting 
forth the facts above stated, alleged, that in the family 
of the Raivut, the hereditary estates and property were 
not subject to division, but vested entire in the eldest 
son, whether by birth or adoption, and a; fter complain- 
ing of the act of the Deputy Collector in entering the 
Defendants’ names jointly with his in the registry, as 
contrary to the rules of Government and the custom 
of the Plaintiff’s family, he submitted the following 
statement First. That estates held by families 
oi Rajas, Raos, and Raivuts, and the undivided 

ancestral inheritance of the Plaintiff, are not liable to 
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partition on tlie death of an incumbent, and that the 
custom of the exclusive succession of one individual 
to the musnud, as the chief or head of the f amil y, 
cannot be disregarded or annulled. Second. That as 
Defendants’ claim - for - the division of the estate in 
question had, in the original suit and appeal, been 
dismissed by the J udges of the Civil Courts ■ without 
..a final:and conclusive order, how can the Deputy Col- 
lector,, in the absence of a final order from any of the 
• Courts, recognise that claim without hearing even the 
objections of the Plaintiff! Thix’d. That if Bussunt 
Rai, the legitimate son of Rawut Kurn Eai, after the 
accession of Khurg- Rai to the musnud, as above stated, 
w'ere deprived of his paternal estate, how can Defend- 
ants, who are by a second wife, be considered, con- 
trary to all former custom and prescription, entitled 
■to a share by partition in the villages of the estate 
afoi’esaid, which has never been subjected to division! 
That what had been stated respecting Rai can 

be proved by. his descendants, who are present -at iia- 
> wutpore. and he prayed that the names of the De- 
. f endants might . be excluded from the register of the 
Colleetorts office, - and his own restored, agreeably to 
■ the .;custom of the family, to the sole • possession • of 
all the -villages (except mousa Kupli) of - ilaha Rawut- 
pore,i&c. 

'The Defendants Urjun Sing and Doorjun Sing, by 
their answer, denied that the eldest son had, accord- 
ing to the family usage, undivided possession of the 
estate in question, or that it was a rule in their family 
that the property and estates were never divided, or 
that the musnud was restricted to the person of the 
eldest son, contending, that the villages composing the 
estates were on a former occasion divided between 
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Khurg Rai aud Ounnesh Bai, the sons of Bikramajeet, 
and that Gwnnesh Rai’s descendants now held the 


mousa Kakades, and, in conclusion, submitted that 
the Plaintift was entitled by law to no more than one- 
fourth part of the estates in question. 

The Defendant, Rundheer Sing, did not appear or 
put in an answer to the plaint. 

The Plaintilf, in reply, insisted that the estates in 
question had been held by his ancestors as undivided 
hereditary property, and denied the fact of the alleged 
partition of the Zemindarg by Rlkramajeet, between 
Khurg Rai and Gumiesh Rai, his sons. 

The Defendants in their rejoinder admitted that the 
disputed talouk was an hereditary property, but as- 
serted that the Sastras nowhere prohibited the divi- 
sion of estates of Raos, Ranas, or Rawut. 


The Plaintiff entered into evidence, and filed a de- 
cree of the Zillah Court of Cawnpora, dated the 22nd 
of May, 1812, in a suit in which Baz Sing was Plain- 
tiff, and Rawut Girdhur Sing Defendant, iii which the 
custom of the family for an eldest son to succeed to 
the inheritance, to the exclusion of the younger sons, 
after taking the opinion of the Pundit of the Court, 
was recognised and declared. This decree contained 
the following declaration, “ That as the Defendant 


has held possession of that and several other villages 
from the time of his ancestors, and has always borne 
the title of Rawut (as appears even from the deposi- 
tions of Plaintifl^’s witnesses, and the potta granted to 
him, Defendant, by the former Collector of this Zillah), 
no doubt exists as to Defendant being the proprietor 
of mouza Khajoory, as well as of chuk Oodey Kurn.” 
Also a decree of the Provincial Court of Bareilly, 
dated the 11th of December, 1819, affirming on appeal 
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the decision of the Zillah Court of Gawnpore in the 
above suit ; a decree of the Sudder Dewanny Adawlut 
at Allahabad, bearing date the 20th of September, 
1832, between Oujraj Sing, Appellant, and Pirthi Pal 
Sing, Respondent; and a decree of the 'Provincial 
Court of Bareilly, dated the 5th of February, 1833, 
in a suit in which Lall Zalim and Loll Nurput Sing 
were Plaintiffs, and Raja Gunga Sing and others De- 
fendants, in both of which cases the Court had re- 
cognised and pronounced in favour of the validity of 
a family custom for one member to hold the entire 
estate to the exclusion of the other members of the 
family. He also examined three witnesses of great 
age, and well acquainted with the customs of his 
family. These witnesses deposed that, from a very 
early period, previously to the acquisition of the Bri- 
tish Government of the territory in which the estate 
was situate, no partition had taken place of the estate, 
and that the rule of succession was, that at the death 
of the pei'son last seised, the eldest son succeeded to 

f 

the entire estate as the Rawut or Raja, while the, 
younger sons had only a right to maintenance. 

The principal Sudder Amin pronounced the decree 
of the Zillah Court on the 7th of March, 1839, in 
which he held that the Plaintiff had failed in esta- 
blishing his claim, which was ordered to be dismissed, 
with costs. 

The Plaintiff appealed from this decree to the Sud- 
der Dewanny Adawlut of the North-West Provinces, 
at Allahabad, contending’, in his grounds of appeal, that 
the decree was against the evidence in the cause, and 
contrary to the maxims of the Sastra and the custom 

of his family.,. 

. ■ * 1 * ..8 . • 

Mr. R. Tayler, the Judge of \h.Q Sudder Dewanny 
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Court, before whom the appeal came on to be heard, 
with a view of obtaining an exposition of the law upon 
the subject, submitted the two following queries for the 
heivusta of the Hindoo law-officers of the Court: “ First. 
If there be certain villages in dispute belonging to a 
Raj, in which, according to the maxims of the Sastra, 
division is disallowed, and the incumbent of it furnish 
his heirs with a document stating, ‘ that after his death 
they may take their respective shares,’ and then after- 
wards say that ‘ he had only executed that document 
with the view to intimidate the eldest son, and that it 
(the document in question) has not been attested by 
Avitnesses can such document be considered valid, 
according to the maxims of the Sastra^ Second. 
Should those villages not belong to a Raj, (which 
cannot be divided,) but be held in a Zemindary or 
coparcenary tenure (which is subject to partition ac- 
cording to the maxims of the Sastra), and the pro- 
.prietor of them should similarly furnish his heirs with 
a document containing a permission for them to divide 
the estate after his death, and then afterwards say 
that ‘ he had prepared the document in question 
merely to intimidate his eldest son, and that it has, 
: therefore, not been attested by witnesses ; ’ can that 
document be considered valid, according to the 
maxims of the Sastra f ” 

To these questions the Pundit returned the follow- 
ing answers:- — 1st. “When it is ascertained that a 
document is unattested, and has only been written for 
the purpose of intimidation, it cannot be considered 
valid according to the maxims of the Sastra. The 
words of Nareda, in Viromitrodaya (leaf 60, page 1, 
line 5) are to this effect: that a document executed 
by oiie who is night and dny in a state of intoxication, 
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or by a female, or a child, or if a document has been 
procured by coercion, as for instance, by means of 
intimidation, &c., it cannot be considered valid. The 
words of VriJiaspati, in Bhagivant Bhaskara (leaf 9, 
page 1), are these, that a document attested by one 
witness only is incomplete ; and Menu has stated, in 
the work entitled Menu/ Smriti {adhyaya 8, leaf 63, 
line 164), that any oral or written engagement Avhich 
rnay be contrary to the custom of a family, is not to 
be considered valid ; consequently, according to the 
authorities above quoted, a document not duly attested 
by witnesses, or one written in anger, or one which is 
opposed to the custom of a family, cannot be consi- 
dered valid agreeably to the maxims of the Sastrad’ 

2nd. “Villa ges appertaining to a Zeniindary can 
be divided without the authority of any document; 
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liowGVGT, if R docuniGiit bo writtoii in tli6 ruaiiiior meR- 
tioned in the question, it cannot be considered valid 
and he cited in support of this the authorities quoted 
in his answer to the first question, and proceeded, 
therefoi’e, if (according to the above authorities) a 
document bearing the attestation of one single witness 
is to be considered invalid, how much more will not 
the validity of that document be questioned which has 
not been attested at all?” 

That Judge afterwards put the following further 
questions to the Pundit of the Court for his second 
opinion:— First. “If it be customary in any Eui for 
the eldest son to succeed after the death of his father, 
and tbis custom be an ancient one, can any incinn- 
bent, according to the maxims of the Sdsixci, divide 
the Baj in question among his sons, contrary to the 
said custom?.” 

Second. “ If in a Zemindafy estate, also, it be an 

N 2 ■ 
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RiiciGiit ciistoin for tli 0 6ld6st sdii ciloiio to succGod to 
it after tlie deatli of liis icitlier, is an iniinediate pos-* 
sessor, under sucli circumstances, autliorised by the 
Sastra to divide that estate among his sons, contrary 

to the said custom of his family? ” 

To these questions the Pundit returned the follow- 
ing ansAvers First. “ No diAusion of a Raj can be 
made AAuth propriety by any one, if the doing so should 
be contrary to an ancient custom, for the Sastra re- 
quires that the custom and usage of a family should 
be pi'incipally observed, and consequently the page 
and line of Avorks containing the doctrines of RisU 
Esivara (or holy legislators) Avhich have been quoted 
in the ansAver to the folloAving second question, are 
quite sufficient to shoAV the reason Avhy an estate of 

this description cannot be divided.” 

Second. ‘ ‘ Agreeably to the doctrine of MitacsJiara 
Viromitrodaya and M.Q'tiu Sinriti, &c., no proprietor 
(nor his heir) can infringe an ancient custom, and 
cause the division of an estate to be made, Avhich, for 
several generations, has neA^er been divided, in ob- 
servance of an old standing custom of the family in 
AAdrose possession it has been, for the Sastra admits 
the pre-eminence of the custom and usage of every 
famih^ In the Avork entitled Menu Smriti {adhyaya 4=, 

ft/ 

patra 91, sloha 178), the AA^ords of Menu are these: 
‘That every one should observe the custom Avhieh his 

father and grandfather have observed, and that to act 

contrary to it Avould be improper.’ .The words of 
Slaty ayana Rishi Eswara are these: That one 
should observe the custom and usage of his family 
AA’hich may haA^e existed for several generations;’ and 
in the patra (leaf) and page of the potJii (^ot book), the 
words oi Vrihaspati axe to this effect:— -‘That what- 
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ever may be the standing custom of a country, caste, 
or family, it should be observed, and not infringed.’ Rawut 
In Potlii KarTca, patra 145, line 9, the words of 
nyawalhya are as follows: — ‘Whatever may be the ghunsiam 
custom of a country and family, it should be ob- 
served.’ In Pothi Menu, adhyaya 8, patra 152, p. 2, 
the w^ords of Menu Rislii Eswara are these: — ‘That 
the ancient usages and customs established by ances- 
tors and other virtuous persons, which have obtained 
in a country and caste, should be maintained, and not 
set aside;’ consequently, no person or ‘his’ heir has 
the powei', according to the above authorities and 
maxims of the Sastra, to divide an hereditary pro- 
perty, contrary to the usage and custom of his family, 
because it is necessary for every one to follow a custom 
which has been observed by his father and grand- 
father from generation to generation, and not to act 
contrary to the maxims of the Sastra.” 

Mr. Tayler recorded his opinion on the appeal on 
the 28th of April, 1841, as follows: — “That from 
the Pundit’s bewusta, any property, the division of 
which may not be prohibited by the maxims of the 
Sastra, can, though a partition-deed may not be forth- 
coming, be divided into shares ; and that when such 
a property happens to be a Zemindary, as in the case 
under consideration, nothing can hinder it from being 
divided agreeably to the maxims of the Sastra; con- 
sequently, the reasons given by the principal Sudder 
Am.in m hxs, decision in this case are correct and just ;” 
but he ordered, “that the papers of this case be laid be- 
fore another Judge, that final decree might be passed 
for dismissing the appeal and claim of the Appellant.” 

The proceedings were then laid before Mx. P. C^irrie, 
another Judge of the Sudder Court, who recorded his 
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opinion as follows : — “I am induced to ditfer, for the 
following reason, in opinion from Mr. Tayler, Judge 
of this Court. I consider it satisfactorily proved that 
from the time of the sous of Bihramajeet (who must 
have lived many hundred years ago, and from whose 
time no less than some eight generations must have 
passed) this estate has never been divided, and that 
every eldest son of a deceased incumbent has invari- 
ably succeeded his father by being elected the Raivut 
and sole possessor of the estate in question, and that 
when an incumbent has happened to be without a son, 
he has adopted a brother or a brother’s son, and ap- 
pointed him his successor, and the exclusive pro- 
prietor, of the said estate. ” He then proceeded : — 
“For several generations previous to the accession of 
the British Grovernment in this country, as well as up 
to the present period, no custom of division has ever 
obtained, and the eldest son alone of every incumbent 
has succeeded to its sole possession ; Plaintitf’s claim, 
therefore, that the estate should be continued to him 
entire, on the ground of his being the eldest son, 
is consequently just and reasonable.” And it was 
ordered, that the papers of the ease be laid before the 
third Judge of that Court for final orders. 


The appeal was next laid before Mr. Thompson, 
another of the Judges of the Sudder Court, who con- 
firmed the view taken by Mr. Currie, and pronounced 
the final judgment of the Court on the 30th of 8ep- 
teniher, 1841, the material part of which was as fol- 
lows:— “In my opinion, also, the circumstance of the 
non-division of the estate in question for the last seve- 
ral centuries, and its having been held solely by the 
eldest son, as asserted by the Plaintiff, are fully proved 
by the papers of the case, and that no reason or argu- 
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ment has been advanced by the Defendants to dis- 
prove the above assertions of the Plaintiff, or to lead 
to a different conclusion. Consequently, as many 
other eases similar to the one under consideration 


have formerly been decided l)y the Court, agreeably to 
the usages and customs of families (and the records 
of which are adduced by way of precedents), the pre- 


sent ease also requires that it be decreed likewise, 


agreeably to the usage and custom of the Appellant’s 
family, by which he, the Appellant, is entitled beyond 


a doubt to the recovery of the entire estate in ques- 
tion.” In concurrence, therefore, in opinion with hir. 
F. Currif, it was ordered that the appeal and claim 


the Appellant be decreed, and the decision of 
principal Fudder Aniiit of Catvupovv , dated the 7th of 
March, 1839, be reversed, and that the costs of both 


Courts, with interest thereon, from 
decisions to the date of payrniuit, be 


the date of the 
levied from the 


Respondents. 


Against this d(*cro(! 


tile present app(;al was l)roughl 


■‘ut 


The Appellants contended tliat the appeal was erro- 
neous, — 

First. Because the Ap])ellants and the Re.spondc 
and R'lmdheer Fiiif/, were, according; to the deed 
partition of the 27th of Jawiarij, 182G, and by 
Hindoo law, entitled to tlie in*operty in question 


Hi of 


Respondent, tliat, accord 
family, he, as eldest son, 
property wholly failed. 


ing; to the custom of the 
exclusively succeeded to the 



Secondly. Because the decree of the Biiddcr Coiirt 

■I*" 

was contrary to Ben. Regs. XL of 1793, and II. of 
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The Eespondeiit submitted, that the decree appealed 
rawut from was right, according to law, and the evidence in 
the cause, — 

Rawut 

ghunsiam First. Because, according to the family custom, the 
ilaka of Raiviitpore constituted an indivisible estate of 
inheritance, which descended entire to the eldest son, 
in exclusion of the other sons. And 
Second. Because such family custom was in con- 
formity with the Hindoo law. 


Mr. Stdiart, Q. C., Mr. Forsyth, and Mr. Maule, 
in support of the appeal, cited Rajah Deedar 
Hossein v. Ranee Ziihoor-oon-Nissa (a). 


Mr. Wigram, Q. C., Mr. Lloyd, Q. C., and Mr. 
Edmund F. Moore, for the Eespondent, were 
not called upon to address their Lordships. 

J udgment w’-as delivered, as follows, by 




The Eight Hon. T. Pemberton Leigh: 

We do not think it necessary to call upon the Ee- 
spondent. The only question in the case is one of 
the family custom and usage. Upon the acts of the 
party and the nature of the property, the question is, 
whether this property descends entire, or is divisible. 
'Ov, upon that point it is said, that it is very possi- 
he party may have property which is subject to 
division. It is very true, that the circumstances and 
natuie of this property are only material, as forming 
one item on ihe question of probability, vLether this is 
or is not divisible property, wdiether in our opinion it 
is a Raj, and, therefore, possessing whatever rights 
belong to property of that character. 

By a decree, which was made in the vear 1812, it 
(a) 2 Moore’s lad. App. Cases, 441, 
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is stated distinctly, that “as the Defendant has held 
possession of the various villages from the time of his 
ancestors, and has always borne the title of ‘Eawut’ 
(as appears even from the depositions of Plaintift’s 
witnesses and the potta granted to him, Defendant, by 
the former collector of this Zillah), no doubt exists as 
to the Defendant being the proprietor of mourn Kha- 
joory, as w^ell as of chuli Oodey Kurn.” 


1857. 

Rawut 
Urjun sing 

V. 

Rawut 

Chunsiam 

Sing. 


Now, as to the nature of this property, it appears 
that the father of the present parties, unfortunately, 
was troubled with very disobedient sons, who quar- 
relled among themselves, and that he made different 
dispositions at different times; first, in favour of one, 
and then in favour of the other, and probably made 
declarations. But in 1827, he v/as examined before 
the acting Magistrate of the Foujdarry Court of Gawu- 
pore, and being called upon to state the nature of the 
dispute existing betw’’eeii himself and his sons, he 
stated, as to this property, as follows: — “The fact is, 
I am personally concerned in no dispute, for as long 


as I am living, I am the proprietor of my estate. But 
the custom in my family has been this, through every 
generation, since the estate has come into existence, 
that the eldest son succeeds to the musnud, and the 


estate is held by him entire and undivided, and that 
the subsistence of the other sons is provided for.” 

In 1827, it appears that the Magistrate thought it ne- 
cessary to inquire into the custom, "with respect to the 
division of estates of Rajas, and got certificates from 
four Eaias, as to that custom, and the statement made 
in answer by Raja Dan Sing was, “that in the families 
of all such Rajas as received the hashha (or mark 
of red ochre on the forehead), and sit on guddies, the 
estate is not divided into shares, but that it is cus- 
tomary for the eldest son to succeed his father in thG 

0 
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giiddy; after that they continue subject to his autho- 
rity, and that such has been the custom in his family 
from ancient times.” Statements to the same effect 
were sent by the other three Rajas. 

In addition to this, we have the pedigree of this 
particular family taldng it up from the time of Raivut 
Kheem Kiirn. It appears there had been, I think, 
eight descents, and in three or four at least of these, 
there having been more than one son, the property 
had not been divided between those sons; one very 
remarkable ease is this, that Rawut Kurn Rai having- 
adopted a son, that son proceeded to deal with the 
property as an undivided estate, and excluded an after- 
born natural son of Raivut Kurn Rai. There are other 
cases in which, had there been the liability to division, 
that division might have taken place. 

Then it is said, that it appears at the time of Bikra- 
majeet, there was a division of a portion of this Raj, 
and that it was divided between two sons of Bikrama- 
jeet, KJiurg Rai, who was adopted by Kurn Rai, and 
GunnesJi Rai, who was the next son of Bikramaject. 
Now, with respect to that, it is necessary to make out 
that the property, which was then the subject of divi- 
sion, was the Raj of Raivutpore. I cannot find that 
there is any evidence at all to that effect ; all presump- 
tion is to the contrary, because Klmrg Rai would have 
been in possession, at all events, of half that Raj, and 
the property stated is not the Raj of Rawutpore, but 
the Zeniindary of BilcrawiajBet. Now that portion of 
the Zemindary has remained, it appears, exempted; 
if it had been part of Raivutpore, it would have been 
subject to the same state of thing's. 

XJndei these circumstances, thei’efore, the judgment 
will be afSrmed, and of course in the usual way, with 
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Mtjsadee Mahomed Cazum 
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GtT'P \ 

I Appellant, 


Meebza Ally Mahomed Shoostey, 
and Bebee Maeiam Begum 


Respondents* 


On appeal from the 8-upreme Court at Bomhay. 


Ees judicata — Fleading and proof of — Mode of — General demnrrer, if 
enough — Privy Council — Special leave to appeal — -Grant of — Imposing 
co7iditions on appellant — Propriety, 

A general demurrer, on the ground of the subject-matter of the suit 
being res judicata, allowed to a suit brought in the Supreme Court of 
Bombay, by a party claiming certain property, which appeared by the 
statements in the Bill to have been the subject of a previous suit in the 
same Court, in which the Plaintiff had intervened by petition, and obtained 
some order, the nature or effect of wdiicli was not stated, and did not 
appear upon the Record then before the Court. 

This was an appeal from an order in the Supreme Mth May 
Court at Bomhay, allowing a general demurrer by the Jfvh- 
Respondents to a bill filed by the Appellant against 
the Respondents. 

The Bill stated, that Aga Mahomed Rahim Shera- 
see, of Bomhay, merchant, being largely indebted 
i.o the Appellant upon an account stated and settled, 
and for other advances, amounting together to the 
sum of Rs. 324,500, by an indenture, dated the 30th 
of December, 1845, and made between Aga Mahomed 
Rahim Sherasee of the one part, and the Appellant 

Present: Members of tbe Judicial Committee , — The Chief Jus- 
tice of the Common Pleas (Sir John Jervis), the Right Hon. Br. 
Lushington, the Right Hon. T. Pemberton Leigh, axid the Right 
Hon. Sir Edward Ryan. 

P 

Y-26 
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of the other j)art, absolutely granted, bargained, sold, 
aliened and released to the Appellant, his heirs, 
executors, administrators and assigns, one undivided 
moiety or equal half part of and in all that piece or 
parcel of land or ground upon which Aga Mahotned 
Rahim Shera&ee had formed a dock for the building and 
repairing of ships, called the “ Masagong^Docl^d’ in the 
island of Bombay, together with one undivided moiety 
in the houses, buildings and appurtenances to the 


same premises belonging or appertaining : to have 
and to hold the dock, hereditaments and premises 
unto and to the * use of the Appellant, his heirs, 
executors, administrators and assigns. ' That the Ap- 
pellant thereupon entered into possession of the dock 
and iiremises, and became jointly interested therein 
with Aga Mahomed Rahim Sherazee. The Bill fur- 
thei stated, that shortly after the conveyance to the 
Appellant, Aga Mahomed Rahim Sherazee conveyed 
unto Eajee Goolam Iloossem Sherazee, his heirs, 
executors, administrators and assigns, the remaining 
moiecy of the dock, hereditaments and premises. The 
Bill lurther stated, that the A|Dpellant and Hajee 
Goolam Hoossein Sherazee, being so jointly entitled 
to the dock, hereditaments and premises at Maza- 
gone, entereci into an agreement in writing’ with 
the X enmsular and Oriental Steam Navigation Com- 
pany, for a lease to the Company of the dock and 
premises; whereby it was stipulated and agreed, 
that the docks and premises should be completed by 
the Appellant and Hajee Goolam Hoossein Sherazee, 
or at their or one of their personal expenses; and 
the channel leading to the docks cleared, and the 
docks kept in repair by them, or one of them, in like 
manner ; and that it was stipulated by sueli agree- 
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meiit, that if the proprietoi’s of the dock and premises 
failed to keep the same in repair, any amount of 
money disbursed by the Company for that purpose 
or otherwise, should be deducted from the rent to be 
paid for the dock and premises. That the Company 
entered into possession of the dock and premises, and 
that large sums of money had been expended by the 
Appellant in the completion, perfecting and repairing 
the same. That the sums so laid out and expended 
by the Appellant amounted to Rs. 25,800 and up- 
Avards ; and that no part thereof -was defrayed by Ha- 
jee Goolam Hoossein Slierazee, Avho died in July, 1847. 
That by a decree, dated the 25th of November, 1846, 
made in a certain cause on the Equity side of the Su- 
preme Court of Bombay, wherein the Respondents, as 
residuary legatees of one Mahomed Ally Nhan, were 
Complainants, and Aya Mahomed Rahim Sherasee, as 
the personal representative of Aya Mahomed Shoostry, 
Avho AAms the executor of the last Will of Mahomsd 
Ally Khan, Avas Defendant ; it was ordered and de- 
creed, among other things, that Aya Mahomed, Rahim 
Slierazee should pay into the Supreme Court the sum 
of Rs. 11,74,459 and 65 reas. That at or previous 
to the time of the conveyance of the moiety of the 
dock and premises to the Appellant as aforesaid, the 
Appellant had no knoAAdedge or information whatever 
of or concerning the proceedings or any of them in 
the last-mentioned suit, or of the fact that any other 
suit, action or cause or proceeding whatever Avas 
pending, in any Avay affecting or relating, or which 
could- affect or relate, to the dock, hereditaments 
and premises, or other the property, lands and goods 
theretofore of Mahomed Rahim Sherasee. That 
the Sheriff of Bom, bay, on the 18th of March, WM!, 

P 2 


189 


1851. 


Musadee 

Mahomed 

Cazum 

SlIERAZEE 

V. 

Meerza 

ALLY 

MAHOMED 

Shoostry. 



190 


CASEkS in the privy council 


1851. 

Musadee 

Mahomed 

Cazum 

Sherazee 

V. 

Meerza 
ally 
Mahomed 
Shoos TRY. 


acting under certain wi’its of sequestration to Mm 
directed and issued out of the Supreme Court in the 
cause above-mentioned, entered upon, seised and se- 
questered the dock or docks, hereditaments and pre- 
mises, and theneefoiuvard held, and still at the date of 
the filing of the Bill of Complaint continued to hold, 
the dock, hereditaments and premises in sequestration. 
The Bill then stated, that shortly after such seques- 


tration, and on the 8th of April, 1847, the Appellant 


presented his petition {a) to the Supreme Court for 
the purpose of supporting and making out his right, 
title, claim and interest in and to the docks, heredita- 
ments and premises in opposition to the claim made 
by the Sequestrator. That divers proceedings were 
taken, relative to the claim of the Appellant to the 
dock, hereditaments and premises, before the Supreme 
Court ; but that the Appellant failed to make out to 
the satisfaction of the Court, that the consideration 
money for such moiety or undivided part of the dock 
and premises had been paid, and that the claim of the 
ApiDellant was, therefore, not allowed. That no pro- 
ceedings whatever had been taken by any party claim- 
ing title or interest in respect of the moiety of the 
Appellant in the dock and premises, for the purpose of 
invalidating the conveyance to him, the Appellant, of 
such moiety, or by establishing a title in opposition 


(fl) It appears from a I'eport of this case, nom, ^^Mushedy Kazim^s 
claim/^ Perry's ^-Oriental Cases," p. 35, that the mode in which the 
Plaintiff intervened in that suit was by filing a petition and apj)ly- 
ing by affidavit to be allowed to go before the Master and to exa- 
mine witnesses, pvo iQitsrBsso suo, wffien the Court, wdth the consent 
of the parties, examined the witnesses viva voce^ and directed issues 


to try the light in arestion, and that after a trial, which lasted seve- 
ral days, the Court, on the 14th of November, 1S4S, decided against 
the validity of the Plaintiff's claim, 
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to that of the Appellant, oi' in priority over his title. 
And that no decree or order of the Suprenae Court had 
ever been made, declaring the validity of the Ap- 
pellant’s title, or for the delivering up of the convey- 
ance and other evidences of title to any other person. 
That the Peninsular and Oriental Navigation Com- 
pany had paid into the Supreme Court the sum of 
Es. 28,219, as and by way of rent for the dock-yard, 
and that such sum had since been paid into the hands 
of the Sequestrator. And the Bill further stated, that 
the Appellant was entitled to have the moiety of the 
dock and premises delivered over to him out of the 
hands of the Sequestrator, and to have it declared 
that the same was freed and discharged from all claim 
and interest of the Respondents or either of them, and 
to hold the same freed and discharged accordingly. 
And the Bill prayed, that the Appellant might be de- 
clared entitled to a moiety of the docks, &c. ; and 
that the rents thereof, which had come into the hands 
of the Sequestrator, might be delivered up to him, 
and that in case he should be unable to make out a 
good and sufficient title to the whole oif the moiety, 
he might be declared to have a good claim and charge 
on such moiety for such monies as he should be found 
to have paid therefor and expended thereon, and to 
have a lien on the sum of Rs. 28,219 paid into Court, 
and for general relief. 

To this Bill the Defendants filed a general demurrer 
for want of equity. 

The demurrer came on for argument before the 
Supreme Court, on the 14th of May, 1849, when the 
Court took time to consider the judgment. 

On the 17th oi May, 1849, the Chief Justice (Sir 
Ershine Perry) delivered the judgment of the Court, 
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that the proceeding by the Bill was an attempt to re- 
agitate a claim which had been previously disposed of 
by the Court, and Avas, therefore, res judicata, and 
ordered the demurrer to be allowed with costs. 

From this order the present appeal was brought. 


Mr. Lloyd, Q. C., and Mr. Fulton, for the Appel- 
lant. 


This demurrer was improperly allowed. The pro- 
ceedings of the Court on the Appellant’s petition, and 
the order dismissing the same, did not constitute a 
bar to the Appellant filing a Bill in respect of the 
matters therein complained of, as it is not stated in 
the Bill that the Avhole claim for relief prayed for had 
been previously disallowed by a Court of competent 
jui’isdiction. The Defendants are bound to show 
that the subject-matter of this Bill was the same as 
was adjudicated in the former suit, and that the right 
came in question before a Court of competent jux’is- 
diction, and that the result was conclusive so as to 
bind the judgment of every other Court. Behrens v. 
Sievekmg (a). That case, it is true, was upon a plea, 
but there is no difference in this respect between 
a plea and a demurrer. How is it shown that the 
matters alleged in the Bill are the same as in the 
jDetition? And how can it be said that it was res 
judicata, Avhen the order made by the Court does 
not appear! — [Mr. Pemberton Leigh: Is not the fact 
of the former suit having been before the same 
Court, and part of the Records of the Court, im- 
portant? Might not the Court look to those proceed- 
ings?]— Those proceedings were not before the Court 

(a) 2 Myl. & Cr, 602. 



OM APPJ3AL PPOM TMiC fiAST INDIES. 

when the demurrer w'as argued, and the Court 
could not incorporate them with the Bill. — [Mr. 
Pemherton Leigh : As the Bill is framed, the Ap- 
IDellaiit claims, first, an absolute right by purchase to 
one moiety, and then he claims a lien on the whole 
property for sums expended by him upon the pre- 
mises. Now, if such a ease as this was in the Courts 
here, woidd he not proceed by petition, as the Plain- 
tiff did, and would not the Court refer the matter to 
the Master, upon whose report liberty would be given 
him to proceed at law by ejectment? Or if the matter 
was too complicated for adjudication upon the record, 
then the Court would give him leave to file a Bill for 
the purpose of raising the question necessary to the 
investigation of his title. Now, as such a course, which 
would be obvious and proper, has not been pursued, 
would it not be assumed that the Court was satisfied 
upon the facts disclosed in the petition, and the evi- 
dence brought forward by the Appellant, that his claim 
was untenable? and, as he has neither excepted or 
appealed from that decision, could he bring a fresh 
bill for the same matter, -without such bill being de- 
murred to?] — He might have brought an equitable 
ejectment. Ansdell v. Ansdell (a), Ricardo v. Gar- 
cias (h), Pickford v. Hunter (c), Hyde v. Edwards (d), 
Vin. Abr., tit. “Decree,” were referred to. — [Sir 
John Jervis: Is not the case, Robson v. The Attorney- 
General (e), in point?]— The present Bill was a proper 
proceeding, and in conformity with the practice of the 
Suprem-e Court ; and upon the facts stated therein, 
the Appellant was entitled to the relief prayed. 

(a) 4 Myl. & Cr. 449. (b) 12 Clk. & Fin. 368. 

(c) 5 Sim. 122. (3) 12 Beav. 160. 

(e) 10 Clk. & Fin. 471. 
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Mr. Turner, Q. C., and Mr. Leith, for the Ee- 
spoudeiits, were not called upon. 

The Eight Hon. T. Pembeeton Leigh : 

This case has been argued with very great ingenuity, 
and many points brought forward ; but the whole 
question which we have to determine, is, whether 
upon this Bill, it appears that the Plaintiff ought to be 
permitted to prosecute this suit ; whether he has 
grounds upon the state of things presented on the 
record, for saying the suit ought to proceed. 

Now the facts appear to be these: — In the year 
1845, the present Appellant represents that he pur- 
chased a nioiety of the property, which is the subject 
of the present suit, from a person named Sherazee ; 
that a conveyance was made of that moiety in con- 
sideration of a sum of money partly then owing, and 
partly paid as a further consideration for the purchase ; 
that he entered into the possession of that moiety 
jointly with the proprietors of the other moiety, and 
that they together agreed to let it to the Steam Navi- 
gation Company at a rent, a part of the agreement 
being, that the lessors should keep the property in 
repair, and that if it was not sufficiently kept in re- 
pair, then the lessees should be at liberty to deduct 
the expenses of repair out of the rent ; that in 1847, 
large sums had been expended by the Appellant on 
account of these repairs under this agreement, and 
that no part of those sums was contributed by the 
other tenant in common. He then states, that a 
decree was made, on the 25th of Novemler, 1846, 
against Sherazee, tor the payment of a large sum of 
money in a suit which had been instituted, and that 
under proceedings in that suit the Sequestrator took 
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possession . of tlie estate as being the property . of 
Sherazee. In this state of things, I apprehend, 
according to the state of this record, the Plaintiff’s 
course was perfectly plain, and there was only one 

course that he could take, as I understand the prac- 
tice here. He had a legal title to one moiety of this 

estate, the whole of which had been seized by the 

Court as belonging to another person. The Appel- 
lant’s Counsel said he might have proceeded, if he had 
chosen to incur the consequences of contempt, with- 
out any application to the Court, by a proceeding in a 
Court of law. He did not adopt that course, which 
if he had would certainly not have been a very wise 
one. But he presented a petition which he states in 
the Bill was “for the purpose of supporting and 
making out his right, title, claim, and interest in and 
to the dock, hereditaments and premises, in opposi- 
tion to the claim made by the Sequestrator.” Now 
according to the case which he had' made the course 
to be taken was perfectly clear ; if he had a legal title, 
he -was to be at liberty to assert that title to the pro- 
perty which was in dispute ; that is to say, the lien 
wdiich he had upon the rents and profits. I appre- 
hend that the usual course would be by an inquiry 
before the Master, or if it could not be so done, then 
it Avould be the subject of a suit, which the Court 
would give him hberty to institute, for the purpose of 
ascertaining and determining those rights. Now what 
the order was that was made upon that petition does 
not appear, and the Appellant has strongly pressed 
upon the Court that fact, by saying, how can it be 
said that the matter is res judicata, when from all 
that appears in these proceedings there was no deci- 
sion at all! But does the Appellant state anything 
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iu Ills Bill iiiat shows, supposing such Bill to he pend- 
ing, that he is at liberty either by any order of the 
Court, or from any inherent equity in himself, to in- 
stitute this suit? If he has not told us what order 
was made, he must take the consequences : we must 
assume that it was an order which either entirely dis- 
allowed the claim, or allowed him to take some pro- 
ceeding which he has not thought fit to adopt. In 
that state of things, how is it possible to say that this 
Bill is one that ought to have been maintained? It 
is said by the Court below that he is concluded, that 
that order, if erroneous, cannot now be appealed 
against. It may be necessary, if he has any ground 
of complaint against that order, to make some special 
application for the purpose of impeaching it; but whe- 
ther such application would succeed or not, is not the 
question now before us: the only question that we 
can determine is, whether the present proceeding 
taken by the Appellant was a fit and proper proceed- 
ing, and one which the Court ought to have main- 
tained.- We think it is not ; and, therefore, the order 

I 

allo-wing the demurrer in the Court below must be 
affirmed, and wuth costs. 

In be Musadee Mahomed Cazum Sheeazee.* 

Lcrtg givGii to appeal, under eirciinistances, thougli the time limited by 
the Bomhay Charter had expired, and the decree of the Court below sane- 
tioniiig the sale of real estate, the subject of the suit, had been partially 

In consequence of the intimation contained in the 
above judgment, Musadee Mahomed Cazum Sherazee 

» Present: Members of the Judicial Committee,— Lord Cran- 
worth, the Right Hon. Sir James Knight Bruee (Lord Justice), the 
Chief Justice of the Common ■ Pleas (Sir John Jervis), the Right 
Hon. Dr. Lushmgton, and the Right Hon. Sir Edward Ryan. 
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actd on; the petitioner undertaking not to disturb the possession or title 
of tile purchasers of any jiart of the property actually sold; to give security 
for costs, and to abide by any order which the Judicial Committee might 
think fit to make, touching the matters in dispute. 

presented a petition, praying for leave to appeal from 
the Order of the Supreme Court, dated the 14th of 
November, 1848, made in the suit mentioned in the 
Bill. 


1852. 
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The petition now came on for heai'ing. 

Mr. Lloyd, Q. C., and Mr. Forsyth^ in support 
of the peition. 

Submitted, that it was a case for the indulgence of 
the Court ; that, although the time limited by the 
Bombay Charter for appealing had expired, yet that 
the delay arose from the petitioner having been ad- 
vised to file a Bill instead of appealing against the 
Order of the Supreme Court. 

Mv. Leith, contra, 

Urged, that it was not such a case as justified the 
exercise of the discretionary power vested ii; the 
Court, as the Sequestrators had proceeded to sale, and 
had already sold portions of the estate, the subject of 
the suit, in which the petitioner had been admitted to 
intervene, and had been allow’ed to examine witnesses, 
pro interesse suo, which portions were then in the pos- 
session of the purchasers, whose title would be affected 
by the adniission of the appeal. He insisted, more- 
over, thaL an appeal would not lie from the Order 
dismissing the petition, as the sole question that could 
be raised upon appeal was the • credibility of the wit- 
nesses, which the Court below had discredited. 
tacana V. Ardevol (a). In re Sherwin {b). 

(a) 1 ICnapp’s P. Cv Cases, 269. « (b) 4 Moore’s P. G. C 
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Lord Ckanworth : . 

Tlieir Lordships have considered what course they 
ought to take in this case, which is one of some em- 
barrassment, because the parties in Bombay, after the 
adjudication upon the reference, pro interesse suo, took 
a proceeding- which has been determined, first, by a 
Court of competent jurisdiction at Bombay, and after- 
wards by this Committee, to have been erroneous ; 
and having failed in that proceeding, the consequence 
has been, as we are told, that the property in question 
has been sold, and persons have acquii'ed title under 
that sale, which they had a light to consider an effec- 
tual and valid title against all the world. 

Now we. are inclined to think that it may be rea- 
sonably said that the course which was taken by the 
parties, though erroneous, may have been taken bona 
fide, under the belief that it was the proper course, 
I cannot say I am myself perfectly satisfied that it 
Avas so ; I should like, on that subject, to have had 
an affidavit explaining why it was, and showing it was 
altc^ether a mistake from the beginning. The diffi- 
culty Ave have had ' has arisen from this, that pur- 
chasers, third persons, innocent persons, have ac- 
quired a title, or certainly may have acquired a title, 
Avhieh may be affected by permitting the party now to 
appeal. At the same time, Ave think, we see a course 
Avhieli may give the petitioner what he wants, and 
protect any purchaser. The order we shall make is 
this, and if the petitioner do not assent to it, his peti- 
tion will be dismissed.^ “ The petitioner consenting 
and undertaking that he aauII, under no circumstances, 
distill b, or, attempt to disturb, the possession or title 
of the purchasers of any part of the property seques- 
tered, and since sold, let him be at liberty, Avithin six 
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calendar months, to appeal against the order of the 
14th ot Nov ember, 1848 ; giving seenrity for costs to 
the amount of £1500 ; this undertaking of the peti- 
tioner not to prejudice any right he may have against 
the purchase money of the said premises, or any part 
thereof ; and also consenting and undertaking to abide 
by any order Avhich the Judicial Committee may think 
fit to make, touching the matter in dispute, and the 
costs of the proceeding. ” . 


Nawab Amii;t-ood-Dowi.ah 

others - . - . - 


and ] 


J 


■ Appellaniii, 


AND 


Stud RosHxin Ali Khan and Pa- ) 
TIMA Begum j 


Respondenis.* 


On appeal from the Sndder Dewanny Court at Alla- 
habad, Bengal. 


Practice— Privy Council — Finding of fact — Genuineness of will — Finding 
as to — Interference m appeal — Mahomedan laio — Oral Will hy Shia 
— Validity. 

A nuncupative Will by a Mahomedan of the Shias sect, bequeathing 
property, less in amount than one -third of his estate, held valid , by the 
Mahomedan law, and effect given to the bequests. 

Semhle . — Such verbal bequests would have been valid, even if beyond 
a third of the testator ’s estate, provided the heirs concurred in the 
bequests. 

In this case, the only question betAveen the parties 
Avas the Amlidity of a nuncupative Will of the late 
Nawab MoaUmiul-ood-Bowlah, declared by him on the 
2nd of May, 1832, AAdiereby he gave and bequeathed, 

* Present: Members of the Judicial Committee ,— Chief eTiis- 
tiee of the Common Pleas (Sir John Jervis), the Right Hon. Dr. 
Lnshington, the Right Hon. T. Pemberton Leigh, and the Right 
.ffon^V'Sir ■Edward Ryan, ' ■ 
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among other bequests, a monthly allowance of Es. 

nawab 300 to each of the Respondents, Syud Rosliun Ali 

AMIN-OOD- 1 ^ T 

dowlah Khan and Syud Shah Neivas Khan, since deceased, 
Syud and now represented by the Respondent, Fatima 

liOSHUN ■Q„ 

ai.ikhan. 

The parties were Mahomedans of the Shias sect. 
The bequests made by the Testator in favour of the 
Respondents and others, amounted to less than one- 
third of his estate. The Appellant, Nawah Amin- 
ood-Dowlah, was the son, and the Respondents re- 
lations and dependants, of the Testator. 

The deceased formerly held the office of prime 
minister to the King of Oicde. He left the ser- 
vice of the King of Oude, and settled in Cawnpore, 
in the presidency of Bengal, whither he was accom- 
panied by the Respondents and other members of 
his family. By an agreement entered into between 
the King of Oude and the British Grovernment, on 
the 17th of August, 1825, the sum of Rs. ,20,000 
per mensem was secured in perpetuity to the de- 
ceased as a pension for the maintenance of him- 
self and family. This agreement, so far as it related to 
the above pension, was in these terms: “ This allow- 
ance is to be paid in perpeiuity to the Na-ival and his 
heirs. It will be paid in perpetuity after his demise, 
agreeably to his Will, to his sons, daughters, and 
wives, and other dependants. If it happens that he 
makes no Will, in that case the allowance is to be 
given to his lawful heirs, according to the laws of 
inheritance, in conformity to the tenets of the 
Shias.” The Nawah allowed to the Respondents out 
of the above grant the sum of Rs. 300 monthly, 
each ; to Ms sister (the Respondent) Fatima Begum, 
the monthly allowance of Rs. 300 ; and to his other 
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sister, Noor-oon-Nissa Begxmi, the monthly |um of 
Es. 200, and these allowances were continued to be 
paid by him up to the time of his decease. 

Previous to his death, the Nawab declared his Will 
in the presence of several persons ; and he appointed 
the Appellant his executor, and directed that the 
above allowance of Es. 300 to each of the Eespon- 
dents, and the allowance of Es. 300 and Es. 200 to 
each of his sisters, should be continued to be joaid to 
them from the pension secured to him by the agree- 
ment of the British Government. 

Shortly after the death of the Nawab, Shah 
Newaz Khan and Roshun Ali Khan applied to the 
Appellant for payment of their allowances, to 
which application he replied by letter, dated the 
25th of September, 1832, as follows: “Your es- 
teemed letter requesting payment of your allow- 
ances, in accordance with the Will of my revered 
father, Naioab Moatuiniid-ood-DGivlah, peace be to 
him! and to confirm the legacies of the deceased to 
others, has come to hand, and has informed me of 
your wishes. As regards myself, I have no objection 
to pay your allowances ; because the deceased, in re- 
spect of this matter, emphatically declared his Will, 
viz. : That if you should be grieved on account of 
your allov/anees, or for want of respect to your sta- 
tion, his soul would have no rest or peace in the 

(t ■ ■ 

grave. It is true that he appointed me his executor 
as regarded you, and declared his Will; but as the 
payment of your allowances is contingent on effect 
being given to the Will, and on my being acknow- 
ledged his representative ; and as the operation of the 
Will declared by the deceased Naw&b is held in abev- 

W " t ■ 
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ance in consequence of the machinations of evil dis- 
nawab nosed persons, and I have claimed to be the executor 

AMIN-OOD- » 1 1 *1 

DowLAH of the Will, and as yet there is delay in the comple- 
syud tion of the arrangements, I put it to you as a point 
aluchan. of justice, to say whence I am to obtain the means of 
pajdng* your allowances. If Major Low assents to 
pay your allowances from the Government acknow- 
ledgment, agreeably to the said "Will, to my seal, since 
I am the executor of the deceased Nawab, and if he 
gives me the control in every respect of the family, I 
will always continue to discharge your claims and the 
claims of other claimants without demur.” 

The Appellants afterwards refused to pay these 
stipends, and on the 12th of March, 1835, the 
Eespondents and Syud Shah Newas Khan filed 
their plaint in the Zilla Court of Catvnpore, against 
Nawab Nimm-ood-Dowlah, Nawab Amin-ood-Doiv- 
lah, the sons, Khas Mehal and Khoord Mehal, the 
widows of the deceased Naivab, and the guardians 
of BaMr Alt Khan and Mahomed Ali Khan, the sons, 
Fatima Begum and Nunhi Begum, the infant daugh- 
ters of the deceased Nawab, in the first instance, to 
recover the sum of Es. 7200, the amount of one vear’s 
allowances. 

The Defendants, Nawab Amin-ood-Dowlah and Ni- 
sam-ood-Doivlah, and others, put in their joint answer 
to the plaint on the 29th of April, in the same year, 
in which they insisted, that the suit of the Plaintiffs 
was illegal, that the omission of three years’ allow- 
ances and a suit for the ' allowance of only one year, 
instead of suing for the whole, amounted to an in- 
fraction of the stamp laws, and, without denying the 
justice of the Plaintiffs’ demands, called upon them 
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for proofs of the testamentary declaration of the de- 
ceased Bawah, 

In consequence of this objection, the original Plain- 
tiffs, on the 30th of May, 1835, commenced a fresh 
siiit against the Defendants, for recovery of the snm of 
K/S. 14,400, the allowances for two years, commencing 
from May, 1833, and ending with April, 1835. To 
this suit the Defendants urged the like objections 
by way of defence, as they had pleaded to the ori- 
ginal plaint. 

The Plaintiffs entered into evidence to establish 
their case. They filed the letter dated the 25th of 
September, 1832, from the Defendant, Nawab Amin- 
ood-Dowlah, to the Plaintiffs ; an agreement between 
ISfaivab Begum and other members of the family to pay 
the Plaintiffs their allowances according to the testa- 
mentarv declaration of the deceased Nawab ; various 
letters from Klias Mehal, and Khoord Medial,- ad- 
mitting the Will ; and a ftitwa of the Mahomedan 
law'y^ers establishing the validity a verbal testamen- 
tary declaration. They also examined seven wit- 
nesses, who prox^ed, that the deceased Wowab, being 
in his perfect senses, made a testamentary declaration 
in favour of the Plaintiffs. Three of these witnesses 
vx^'ere atteiidants, xxho waited upon the deceased Nawab 
in his illness, and xvere present at the time of the 
JNatvab declaring his Will, and their testimony xvas coi*- 
rohorated by other xxdtnesses, also attendants on the 
cleeeased. 

The Defendants did not enter into any counter- 
evidence to rebut the Plaintiffs’ case, although allowed 
twelve months for that purpose. 

The decree of the Zilla Court of Gawnpore 
■was pronGunced on the 30th of 1836 : the 
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decree, after stating at length tlie nature of the plead- 
ings and evidence in the cause, proceeded in these 
terms: “ The issues in this case are two: — First, is 
a verbal Will good and valid, under the Mahomedan 
law, or not? Secondly, did 'the late Naivabj in his 
last sickness, verily declare his Will in favour of the 
Plaintiffs to the effect pleaded by them, or not? As 
regards the first question, it is evident from the opi- 
nions of the learned of Lucknoio, which bear their 
seals, among whom is Moulavie Syud Mahomed, the 
Moojtahid of the Shia sect, that a verbal Will is valid, 
and will be of effect to the extent of Otie-third of the 


estate of the deceased, without the consent of the 
heirs, and even beyond a third if the heirs consent 
thereto.” And upon the second point, the decree 
proceeded as follows: — “ The fact, therefore, that the 
late Nawab declared it to be his Will that the monthly 
allowances assigned to them, corresponding in amount 
with the sum claimed by the Plaintiffs, should be paid 
to Plaintiffs in perpetnity from the Goveniment obli- 
gation, is fully established and proved by documents 
and oral testimony, and, agreeably to the Mahomedan 
law. Plaintiffs are entitled to monthly allowances from 
the money mentioned in the Government ■ obligation. 
Defendants objected to an action being brought for 
the allowances of one vear, and that two vears had 
been omitted ; as Plaintifl’s, however, have instituted 
an action for the allowances of the remaining two 
years, this objection is removed. Although the Va- 
keels of Defendants were directed, by a proceeding, 
dated 19th of June, 1835, to file such evidence as they 
might have to disprove the claim, and a week was 
allowed for that purpose, no evidence to disprove the 
claiip of Plaintiffs has been put in on the part of the 
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Defendants, although a whole year has expired since 
that order was passed ; but at this present moment a 
petition, accompanied by a list of eight women, to 
prove that none of the female witnesses on the part 
of Plaintiffs were present during the sickness of the 
late Nawab, has been filed ; but as the object is to 
prove a negative, it is rejected. The claim of Plain- 
tiffs being proved, Plaintiffs are entitled to receive the 
amount of their claim from the Defendants who have 
received the payments under the Government obli- 
gation.” And it was ordered, that a decree should pass 
hi favour of Plaintiffs against all the Defendants for 
the amount of claim, with costs. 

The Defendants appealed from this decree to the 
SuddcT JJi'tvci'uni/ jlduwliit at jiliuhcibud, Ihe pio- 
ceedings came before Mr. Wultct' FjIVo, one ot the 
Judges of that Court, who, on the 3rd of December^ 
1836, recorded his opinion, as follows: — “I am of 
opinion, that the decision ot the lower (/ouit is \eiy 
imperfect and incomplete. The v'alidity of a veibal 
Will, based on the authority of the futwa relied on 
by the Judge, wliich was filed by the Respondents 
themselves, might have been admitted, had the Judge, 
after liaving completed the record, sent the papers of 
the ease to the Mufti of the Zilla Court, agreeably to 
established practice of Court, and in conformity to 
the provisions of see. 17, Reg. HI., 1803, in order 
that tlie Mufti, taking into consideration the evidence 
on both sides, might first determine whether the Will 
had been declared, or not; and then, keeping before 
his eves tlie commands of the Mahomedan law, have 
declared whether it was valid, or otherwise. Again, 
as regards the letters written by Defendants, which 

Q 2 
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Plaintiffs adduce as evidence, and the testimony of 
Plaintiffs’ witnesses, . I am of opinion that, until the 
counter-evidence on the part of the Defendants is 
fully and completely taken, they ought not to be re- 
ceived as proofs. On the above grounds, I : am of 
opinion, that the .evidence oil which the lower Court 
relies as proof of the Will is insufficient. In his decree, 
the Judge states that Defendants failed for a whole 
year to file their counter-evidence, although the term 
of one week had been granted them. Although the 
evidence on the part of the Plaintiffs had been com- . 
pleted, and although there was delay off the part of 
the Defendants in filing their counter-evidence, never- 
theless, I am of opinion that, considering the great 
importance of the ease, and the fact that no Will had 
been made in Avriting by the Testator, in behalf of the 
legatees, the Judge ought, in observance of the rules 
laid down in Reg. XXVI., 1814, to have admitted 
further inquiry and investigation, and received the 
counter-evidence on the part of Defendants. This 
course not having been observed, I consider the deci- 
sion of the Zilla Court to be extremely incomplete 
and impei'fcet.” And the Court ordered, “That the 
decision of the Judge of Zilla Caionpore, dated 30th 
of August of that year, should' be reversed ; and that a 
copy of that proceeding, together Avith a copy of the 
Appellants’ petition, should be sent, under coAmr. of a 
precept AAuthout limit of term, to the Judge of Zilla 
Caionpore, directing that officer to place the case on 
its original number on his file ; and, taking into con- 
sideration the objection, that Plaintiffs had brought 
separate suits for one and the same object on an iden- 
ticfii claim; and after taking the Gounter-evidence of the 
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Defendants, calling fox a futwa from the Mufti of the 1851 . 
Court, and observing the directions above given, to nawab 
dispose of the case in the regular mode. dowlah 


In pursuance of this order, the suit was restored to 
its original number on the file of the Zilla Court for 
re-trial before the S udder Amin, with directions for 
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him to take the depositions on oath of the witnesses 
mentioned in the list filed by the Defendants. 

The Defendants examined seventeen witnesses, who 
were servants in their employ. These witnesses were 
produced to contradict the Plaintiffs’ witnesses in sup- 
port of the Will. The effect of their depositions was, 
that they did not hear the Will declared as alleged, 
and that the deceased was speechless at ithe time. 
The Plaintiffs also examined further witnesses, con- 
sisting of the physician, and personal servants of the 
deceased Nawci/b ; whose testimony was conclusive as 
to the soundness of his state of mind, and confirmed 
the previous evidence, as to the declaration of the 
Will in question. 

On the 31st of December, 1838, the Zilla Court 
pronounced its decree , in the cause, the material part 
of which was as follows : — ‘ ‘ Without reference to 
the insufiiciency of the grounds contained in the former 
decision and the evidence adduced by the Plaintiffs in 
proof of a verbal Will, there being no writing, it is 
the opinion of the Sudder Court, that the institution 
of one suit for part of a matter, and a subsequent suit 
for the remaining part, viz. of the allowances, brought 
on the objection of Defendants, is irregular mth re- 
ference to the practice of the' Courts and the provi- 
sions of the law, and, therefore, open to nonsuit.” 
And it was ordered, “ That the claim of Plaintiffs 
be nonsuited, and that the Plaintiffs pay the costs of 
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tliis and the Sudder Court, and Plaintiffs are compe- 

« 

tent to bring suit, de novo, for their entire claim.” 

In the second original suit, instituted, as before 


stated, for the recovery of two years’ allowances, pro- 
ceedings to the same effect took place as in the ori- 
ginal suit for the one year’s allowance, and by a de- 
cree of the 31st of December, 1838, an order was made 


for a nonsuit in the second suit. 


In consequence of the above proceedings, Syud 
Shah Newas Khan and Meer Roshun Khan, on ihe 


23rd of April, 1839, filed a fresh plaint, being the 
third original suit, in the Zilla Court bf Caivnpore, 
against the same Defendants, claiming by such plaint 


to recover the sum of Rs. 49,800, the allowances 
due for six years and eleven months, commencing 
from May, 1832, to the date of filing the plaint. 
The facts pleaded were the same as hi the former 
suits. 


The Defendants put in an answer to this plaint, 
whereby they insisted that the Plaintiffs were not rela- 
tives of the late Nawab ; that after investigation by 
the Government authorities, the Will had, in fact, 
been adjudged invalid, an order having been made by 
the Resident and Supreme Council for the distribu- 
tion of the deceased Nawab’ s estate among the legal 
heirs, according to the Mahomedan law, which had 
been done ; and that until the Plaintiffs brought an 
action against themselves and the Government to set 
aside these orders, the present suit could not be sus- 
tained ; and they submitted, that the Plaintiffs ought 
to be nonsuited on that ground ; that the letters, put 
in evidence by the Plaintiffs in the former suit, were 
invalid and inadmissible ; that the Zilla Court was not 
competent to entertain the matter against the order of 
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the Supreme Council, and .that at the time when the 
Plaintilfs alleged that the late Naivab declared his 
Will, he was bereft of his reason and senses. 

The pleadings having been concluded, the suit 
was brought before Mr. Speirs, the Judge of the 
Zilla Court at Gawnpore, and that Jxxdge, on the 21st 
of July, 1840, recorded a minute which disposed of 
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the formal objections raised by the Defendants, and 
proceeded thus: — “The Vakeels of Plaintiffs were 
then told, with reference to the Will itself, that Plain-^ 
tiff's would have to prove two facts,— first, that AM- 
wah Moatumud-ood-DoivlaJi, of his free vull and ac- 
cord, declared the Will in the presence of credible 
witnesses ; and secondly, that when he declared his 
Will, Naivab Moat'iimud-ood-Dowlah was in possession 
of his reason and senses. To this requirement the 
Vakeels of Plaintiffs sxxbmitted the depositions of wit- 
nesses, taken and placed on the files of the former 
suit, in proof of boith points.” 

The Coxxrt, at the - instance of both parties, took 
into consideration the whole of .the evidence filed in 
the previous suit, and examined further witnesses and 
documentary evidence on the part of the Defendants. 

On the lltli of May, 1841, Air. Speirs pronounced 
the decree of the Zilla Court, and after, going very 
minutely into the whole of the evidence filed on 
both sides, he held, that the Will in question was 
proved in three days, — ^first, by persons who were 
present when the Will was declared by the deceased ; 
secondly, by those who were present in the bungalow, 
and heard of the Will being made from those who 
were present at the declaration ; and thirdly, by the 
acknowledgment of the Defendants contained in thier 
letters. The decree then proceeded as f ollows “ It is 
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The Right Honourable T. Pembeeton Leigh: 

111 this case we are called upon to reverse the deci- 
sions of two Courts in India, upon a mere question of 
fact. It is said by the Appellants’ counsel, and we 
have no doubt with perfect truth, that the Judges 
did not see the witnesses, and, therefore, that the 
Courts below had no better means of judging of the 
credit due to them than we have. It may be very 
true that they did not see the witnesses, but the Judge 
of the Zilla Court was resident on the spot. He 
knew the nature of the question which was in dispute ; 
he knew the probabilities which were likely to arise in 
a great family like this, and the description of the 
different witnesses who were brought to give their 
testimoiiv. At all events, the Courts below had as 
good, and we think better, means of judging of the 
credit due to the testimony than we could possibly 
have. 

Looking at the probabilities of the case, the circum- 
stances seem to be pretty strong in favour of the 
decree which has been made. Here is a man of high 
rank and station, Avith a very large income, who has a 
number of connections dependent upon him, to Avhom 
it is beyond dispute he was in the habit of making 
certain alloAvances for maintenance, and, though it 
is very possible that those allowances were not very 
regularly paid, yet there is nothing to show that he ever 
intended to withdraw his bounty from those parties; 
the probability rather seems to be, that he would not 
leave his connections, some of them females, who had 
been up to that time dependent upon his bounty, 
AAdiolly without some provision. 

In this state of probability Ave have the evidence of 
a number of Avitnesses on the part of the Plaintiffs, ail 
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speaking to a nuncupative Will, to the effect stated, >8.51. 
having been made. The answer lo that is, in the 
first place, the production of six or seven witnesses, ^uow^h’ 
The first batch of witnesses, if we may so call them, 
are all slave girls, and the effect of their evidence is, 
that the deceased Nawah, during this period, even 
on the very day in which the Will is represented to 
have been made, became speechless, and continued 
to be speechless up to his death; and, therefore, he 
could not have made this Will. 


syub 

KOSHUN 
Ali Khan. 


In answer to that we have the evidence of a phy- 
sician, who gives his evidence apparently with great 
impartiality. He says he attended him, and, so far 
from his being insensible up to the day of his death, 
he was perfectly sensible, and, so far. from being- 
speechless, he conversed during the time he saw him, 
and was in perfect possession of his mental faculties. 


With respect to the character of the witnesses on 
both sides, we believe there is not a single witness on 
the part of the Appellants who is not either in the cha- 
racter of a slave, having lived in the family before the 


death of the Testator, or a person in the service of the 
Appellant. The whole effect of the evidence given 
against the Will is, that those persons had none of 
them heard the Will declared, and they allege that the 
Testator was not, during this time, in a situation to 
make it. On the other hand, some of the -witnesses 
on behalf of the Respondents are of a very much 
superior class. It is true that one of them is a mem- 
ber of the family, the son of one of the legatees; 
another is a physician; another is an officer in the 
Zilla Court, described to be Moonsiff, who, we under- 
stand from Sir Edward Ryan, is a person holding a 
respectable situation in that Court, 
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Tims the case stands upon the parol testimony. 
But when we come to the documentary evidence, the 
preponderance seems to us to he entirely in favour of 
the Respondents. The Appellants’ counsel endea- 
vours to get rid of the effect of a letter of the only 
party vdio is re]oresented to have any real interest in 
the matter, the Naival) himself, by observations tend- 
ing, as they contend, to show that it was not likely 
that such a letter should have been written. Let us 
see hovv’ that matter stands. The plaint was filed on 
the 12th ot March, 1835; in that plaint it is alleged, 
that Plaintiffs demanded payment of their allowances, 
as settled by the deceased Nawab, from his heirs, who 
were in possession of his estate, whereupon Nawab 
jLwi'U-oGd-Nowlah, the eldest son of the deceased, in 
a letter to the address of the Plaintiff’s, acknowledged 
that the deceased Nawab had signified his Will to the 
effect that Plaintiffs’ allowances should continue to be 
paid to them; and promised to pay the same on re- 
ceiving the stipend from Govermnent. It is quite im- 
possible to sup]DOse that this letter, whether fforged) 
or not forged, was not in existence at the time that 
this statement of its contents was made. Then, as to 
the letter itself, how does it stand f We have, in the 

first place, the evidence of a party uncontradicted and 
not open to any observation in cross-examination, 
who swears that he wrote that letter, that he wrote it 
bv the direction of the Nawab, and that the Nawab put 
his seal to it in his presence. An inquiry having been 
directed by the Court vfith respect to the genuine- 
ness of that letter, the Judge of the Court after the 
examination stated the ground on which his opinion 
is formed. The objector to this letter had been called 
Qft to state whether he could suggest any ground on 
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which the genuineness of the seal could he doubted. 
“Whether he could point out any indications of 
fabrication.” The Judge says, “There is no evidence 
to show that the seal of Natmh Ainin-ood-Doivlali was 
ever in the custody of the Plaintiffs,” and after going 
through the matter at some length, he says, ‘.‘Consi- 
dering all these facts, it is clearly proved to my mind 
that the letter was written and sent by Nmuab Amin- 
ood-Dotvlak” 

But it does not even rest there, because there is a por- 
tion of the evidence of Hakim Almmd Add, which very 
much confirms it. Ho does not seem to have the 
smallest bias in favour of the one side or the other. He 


is asked, “Do j'ou know whether, on the said Thurs- 
day, the Natval) declared any Will in favour of any per- 
son?” He Siiys, “He did not declare his Will in my 
presence. If he made known his Will in the female com- 
pany, I cannot say; but I did indeed hear talk that the 
Nawab, despairing of his life, wms declaring his Will. 
He declared some Will, but I do not know what Will 
he declared, nor in whose favour;” and then ho adds, 
“Natvah Aruln-ood-Doiolah also acknowledged that the 
Naivab had declared his Will.” In addition to this, 
tliere is the testimony of several persons who were 
present on the occasion, who do not speak to what the 
contents of the Will were, but who speak to wliat 
happened on this particular occasion on which they 
were xjresent. Some disturbance and noise, they say, 
took place in the room in which the Naivab was, 
and then parties came out in a state of agitation, who 
■stated that the Natoab /was declaring his Will, and 
slating also what the effect was. 

Against all this testimony there is nothing, except 
that which unfortunately we Iniow to be of very little 
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1851. value ill Indian cases, the depositions of a great many 

nawab persons, servants and dependants upon a great man, 

^uowLAH all of vdiom, in nearly the same words (as respects 
syud two classes of witnesses it is in the selfsame 

m-Tkhm; ’^'’ords), speak to some facts which are contradicted 
’ by those whose testimony appears much less open to 

imputation. 

We cannot thinlc, therefore, that it would be of any 
use to investigate this case further, as we have heard all 
the arguments addressed to us with great ability, as 
thev alwavs are by ithe counsel who have argued this 
case for the Appellants, but they have not raised suffi- 
cient doubt in our minds to make us feel it necessary 
to call upon the Eespondents for an ans^ver. We 
shall, therefore, affirm the decision of the Court below, 
with costs. 
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The East India Company 

AND 

Nuthhmbadoo Vbeeasawmy Moo- 


Appellants, 


DELLY 


««lf W 


Respondent* 


On appeal from the Supreme Court of Judicature at 

Madras. ’ 

Specific Relief — Granting of — Conditions — Contract not proved — Equities, 
apart from contract, if any. 

Bill by a jiarty elaimhig to represent the interests of certain proiirietors 
of land, termed ^ ^ Mirasidars’ ’ against the East India Company, for specific 
performance of an agreement alleged to have been entered Into by them to 
grant compensation for the mirasi rights in certain lands taken possession 
of adversely by the Madras Government for public purposes. Upon appeal, 
such bill dismissed, the Judicial Committee holding, that there was no 
evidence of any contract by the East India Company, to sustain a bill in a 
Court of Equity for tlie relief sought. 

This was a suit for specific performance of an 
agreement alleged to have been entered into by the 
Appellants, to pay the Mirasidars (a) of the villages of 
Peramhore and Nadumbarei, compensation for the loss 
of their mirasi rights in a certain tract of land outside 
of the walls and fortifications of the Black Town of 
Madras, which had been taken possession of by the 
Madras Government for the purpose of forming an 
esplanade for the miliUiry defence of that quarter. The 
Plaintiff was the executor of one Mangandoo Vencata- 
cdiella Moodellg, and claimed eomiiensation for certain 
shares in the mirasi rights, which his testator had 
purchased from some of the Mirasidars. 

^ Present : Memliers of the J ndicial Committee , — The Right 
Hon. Dia Lusliington, the Right Hon. Sir George Turner, Viee- 
Chaneellor, and the Right lion. Sir Edward Ryan. 

{a) The holder or possessor of a heiitage. As to the nature of 
the mirasi rights in Madras, see ^'Replies to seventeen questions 
proposed by the Government of Fort St. George, relativ'e to the 
right, by F. TF. FAMs, Collector ot Ma(h‘as”-—M.adraSj^h^ 

1818 . 


5th Dec., 
1851. 
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The original Bill was filed by Conjeeveerani Woo- 
chmdy MoodelUar, as the executor under the Will 
of Mangandoo Vencatachella Moodelly, on the equity 
side of the Supreme Court of Madras, against Charles 
Gandoin, Elisabeth Willivs, Tolesinga Moodelly, Cur- 
poora Modelly, Yelliapermall Moodelly, Vengoo Mim- 
napah Moodelly, Sahaputiy Moodelly, C o-marasaivm.y 
Moodelly, Veerasatvmy Moodelly, Sashoo Moodelly, 


Thyell XJmmall, Mootoogooroosawmy Moodelly, Amoor- 
iummall, and Rungasaivmy Moodelly; and the Appel- 
lants. The Bill stated that, at the time of the exe- 
cution of the Malahar deed of sale, thereinafter men- 
tioned, the persons who executed it as vendors, and 
one Yelliapermall Moodelly, were the Mirasidars of 
the villages of Peramhore and Nadumbarei, within 
the local limits of Madras, and, as such, were the 
proprietors of the soil of both those villages; and 
that the ground held by them as Mirasidars of the vil- 
lage of Nadumbarei, contained 37 catvnies, 18 grounds, 
and 355 square feet, and that the mirasi,. or pro- 
prietorship of the villages, was divided into thirteen 
shares, and that such shares were, before and at the 
time aforesaid, held and enjoyed by the several Mi- 
rasif/ar^ aforesaid in manner following; that is to say, 
Tolesinga Moodelly and Vadappah Moodelly held five 
of such shares, Yelliapermall- four shares, Vengoo 
Munnapah two and a quarter shares, and the remain- 
ing Mirasidars each one quarter of a share; that 
Tolesinga Moodelly, Vadappah Moodelly , Vengoo Mun- 
napah Moodelly, SabapuUy Moodelly, Comarasaw-yny 
Moodelly, VeerasoAvmy Moodelly, Sashoo Moodelly, 
Sadiappah Moodelly, Arnachella Moodelly, and 
Mootoogooroosawmy Moodelly, so being ten of such 
eleven Mirasidars as aforesaid, on the 21st of Septem- 
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her, 1837, a.d., at Mndras, made and executed an in- 

striimont in writing, in the Malabar language and the 

“ ® East India 

character, commonly called a Malabar deed of sale, company 
and thereby, in consideration of the sum of 3630 pa- nuthumba- 
godas, paid to them by Mangandoo V encatachella veera- 
Moodelly, for the purchase thereof, sold and assigned 
to Mangandoo V encatachella Moodelly fifteen and one- 
eighth cmvnies of ground in the village of Nadim- 
barei, forming a part of the land belonging to them, 
and which land, so sold to Mangandoo V encatachella 
Moodelly, was included within the 37 caivnies, 18 
grounds, and 355 square feet hereinbefore mentioned ; 
that the Appellants had, long previously to the exe- 
cution of the deed of sale or assignment, assumed 
possession from the Mirasidars of the whole of the 
37 cmvnies, 18 grounds, and 355 square feet of land, 
including the land so assigned to V encatachella 
Moodelly in the village of Nadumbarei, for public pur- 
poses, and had agreed to pay for the same the value 
thereof to the Mirasidars, as the proprietors of the 
soil, at and after the rate of 240 pagodas, or Es. 840, ' 
per cawny, but that they, the East India Oompany 
(the Appellants), had not paid any part of such value, 
and that, ever since they had been in possession of 
the ground, they had held a large sum of money in 
their liands for the payment thereof. The bill then 
stated a judgment obtained by Myla ChiUimihala 
Venoyaga Moodelly against the ten Mirasidars, and 
the .‘seizure by the Sheriff of their mirasi rights and 
interest in the two villages of Perambore and Na- 
dunibarei, including the fifteen and one-eighth caw- 
nies sold to Mangandoo V encatachella Moodelly, and 
the sales by the Sheriff of the whble of their mirasi 
rights and interests to Mangandoo V encatachella Moo- 
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delly, for the sum of Rs. 9030, and that the share of 
YelUoyperman Moodelly in the 37 catvnies, 18 grounds, 
355 square feet amounted to 11 catvnies, 14 grounds, 
1935 square feet; and that Vencatcichella Moodelly, 
under and by virtue of his purchase a't the Sheriff’s 
sale, and the assignments by the Sheriff thereinafter 
mentioned, became and was entitled to 27 caivnies, 
3 grounds, and 820 square feet (inclusive of the 
fifteen and one-eighth cawnies) of and in the 37 caw- 
nies, IS grounds, and 355 square feet (or the value. 


or compensation, payable by the East; India Com- 
pany in respect thereof), and also to the difference 
in quantity of land in the villages of PeramJjore and 
Nadumharei between the 27 caiiniies, 3 grounds, and 
820 square feet, and the quantity which belonged 
and appertained to the ten Mirasidars, as their nine 
thirteenth shares of and in the villages; which last- 
mentioned quantity amounted to 73 caumies. And, 
after stating the nature of the claims to the land in ques- 
tion set up by the Defendants, Gandoin, Willins (the 
former of whom claimed as a judgment creditor, and 
the latter under an assignment from Y elUapermall Moo- 
delly), Amoortimmall, niM Rung asoAvmy Moodelly, and 
that Mangandoo VencatacheUa Moodelly had compro- 
mised the claim of Anwortiimnicdl, by transferring to her 
one and one-eighth sliare in the 37 cmvnies, 18 grounds, 
355 square feet, which amounted to ?> cmunies, 6 
nrounds, 1000 square feet; and that such last-men- 
tioned quantity, being deducted, from the 27 caivnies, 
3 grounds, 820 square feet, there remained 22 caiv- 
nies, 20 grounds, 2220 square feet; and that Venca- 
tacJiella ilfoode% thereupon became and was entitled 
to the 22 catunies, 20 grounds, 2220 sqxiare feet, out 
of aud in the 37 cawnies, 18 grounds, 355 square 
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feet, so assumed possession of by the East India 
Company, as aforesaid, or to compensation for the 
same. And, after stating other matters, the Plaintiff 
charged, amongst other things, that the Appellants 
ought to be put to make their election, either to pay 
the Plaintiff so much of the compensation-money as 
was due for the amount of ground so purchased by 
Mangandoo YeucatacliBlla Moodelly, deducting the 
amount so given by him to Amoortummall, or 
else to give up to the Plaintiff the possession of the 
land so belonging to the estate of Mangandoo Ven- 
catachella Moodelly ; and that the Appellants ought 
to be restrained from paying, and the other De- 
fendants from receiving, the compensation-money, or 
any part thereof ; and the bill prayed, that Man- 
gandoo Vencatachella Moodelly might be declared to 
have been in his lifetime, and at the time of his death, 
the purchaser, for a valuable consideration, of the nine 
thirteenth shares of and in the villages of Peramhore 
and Nadtmiharei, less the one and one-eighth share so 
transferred to Amoortummall ; and that it might be 
declared that Mangandoo Vencatachella Moodelly was, 
as such purchaser as aforesaid, entitled, at the time of 
his death, to 22 caivnies, 20 grounds, and 2220 square 
feet (inclusive of fifteen and one-eighth caumies) of 
and in the 37 caivnies, 18 grounds, and 355 square 
feet in the village of Nadumbarei, and, as such, enti- 
tled to receive all compensation payable by the East 
India Company in respect thereof ; and that an 
account might be taken of the compensation-money ; 
and interest be computed thereon, from such date and 
at such a rat( 2 ,,as the Court should direct ; and that the 
amount of the share or interest of Mangandoo Venea- 
tacliella Moodelly in and to such principal and interest 
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moiiiGs miglit bo ascortaiiiod, and, whoii ascortained, 
paid over to the Plaintiff, as such executor as afore- 
said, he being ready and vdlling, and thereby offering, 
to execute all such lavfful and reasonable {feeds or 
assignments as might be demanded or required by the 
East India Company ; and that the other Defendants 
might be decreed to do all necessary and reasonable 
acts in and about the premises ; and that so much of 


the pretended assignment of Telliapermall Moodelly 
as exceeds his own lawful and rightful share of and 
in the lands might be decreed to be set aside ; and 
that the interests, if any, of Gandoin, Willins, and 
Yelliapermall might be ascertained and declared. But 
if the East India Company should persist in objecting 
to the title of the Plaintiff, as the executor of Man- 
gandoo V encatachella Moodelly, and to the title of 
Mirasidars, and the Court should be of opinion that 
there was any defect whatever in their title, that then 
the East India Company might be decreed to pay so 
much of such compensation-money, or value of the 
land assumed possession of as aforesaid, as belonged 
or was pa,yable to the estate of Mangandoo Ven- 
catachella Moodelly, and such interest, to be so de- 
clared, as aforesaid, within a reasonable time, to be 
fixed by the Court, for that purpose ; and, in de- 
fault, that the East India Company might be decreed 
to deliver up possession of the 37 cmvnies, 18 grounds, 
355 square feet over to the Plaintiff, and Y elliaper- 
mall and AmoorUmniall, or the Plaintiff, and dw-oor- 
t'lmiwall, and Willins, or Gandoin, as the case might 
be, as representing and taking under the Mirasidars 
of the villages so originally in the possession of the 
lands taken possession of by the East India Com- 
pany | and that, in such last-mentioned ease, it might 
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be referred to the Master to take an account of the ^ ' 851 . 
rents and profits of the lands ; and that the East 
India Company might be decreed to pay a reason- ^com pan 
able occupation-rent for the same ; and that the nut/umba- 
East India Company be restrained from paying, and veeL- 
the other Defendants, and each and every of them sawmy 
from receiving, the compensation-money, or any part 
thereof. 

The Appellants, by their answer, stated that they, 
through tlieir Government of Fort Saint George, and 
in manner and by the course and for the purpose 
hereinafter next stated, but not otherwise, did take 
possession of a considerable tract of land, for the 
purpose of forming and keeping clear the West espla- 
nade on the outer side of the walls and fortifications 
of the Black Town of Madras, such esplanade being 
required for the defence in war of the Black Town, 
the Government of Fort Saint George, in the year 
1783, for the purpose of forming such esplanade ; 
and in the assertion of the right of these Defendants 
as owners of the soil, they did clear such tract of 
land as aforesaid from all occupations to the extent 
of six hundred yards’ distance from the walls ; that, 
afterwards, several persons having taken possession of 
many parts of such tract of land, and occupied the 
same by cultivation, and in making of salt, and in 
other ways, these Defendants, through their Govern- 
ment, did, between the years 1813 and 1816, again 
resume and take possession of such tract of land, by 
clearing the same from all such occupation, and by 
keeping the same so cleared and in their own occupa- 
tion from thence hitherto. They admitted that a 
portion of stieh tract, and to the extent in the bill 
mentioned, was, from time to time, and for many 
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years, occupied, and used, and enjoyed, either in cul- 
tivation or in making* salt, by certain pei sons called 
the Mirasidars of the villages of Peranibore and 
Nadiimbarei, who claimed so to occupy, use, and 
enjoy the same in virtue oi their asi iights> They 
also admitted that they were willing and directed that 
a sum ot money should be paid toi the land taken 
possession of by them to the parties respectively 
entitled as MiTQjSidci'Ts to the same, at and aftei the 
rate stated in the bill, upon condition of such parties 
giving to them a full and sufficient conveyance of the 
land, and release of and from all claims upon the 
Appellants in respect thereof ; but they denied that 
any auTeement or promise was made by or between 
them and those parties respectively, or that they 
agreed, or promised, or consented to pay, in any 
manner, or in any other sense save as afoiesaid, toi 
the said land, the value thereof, and that any money 
had ever been in any manner set apart for the pay- 
ment of any such compensation, and stated, that inas- 
much as no person had appeared showing any title to 
any such compensation as in the bill was mentioned, 
or able to comply with the conditions required by the 
x^ppellaiits, they had not paid any such compensation ; 
but they said that, for the purposes of liquidating any 
claims which might be from time to time established 
foi' compensation under their directions, and upon the 
conditions as thereinbefore mentioned, they had, since 
the year 1813, authorised the Treasurer of Fort Saint 
George to hold disposable various sums of money from 
time to time, but not any particular sum, for the pay- 
ment of any such compensation as in the bill men- 
tioned ; nor did they hold any large or other particular 
gum for such last-mentioned purpose. They further 


> 
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said, that the Collector of Madras for the time being 
was authorised to act for them, and in this behalf, 
with respect to the land in question, so far as to 
inquire and report to the Board of Eevenue upon 
claims made to it, with a view to the orders of 
Government thereon, but not otherwise ; and that 
neither the alleged Mirasidars, nor Mangandoo Ven- 
caiachella Moodelly in his lifetime, nor the Plaintiff 
since his decease, had ever offered to produce or show 
to the Appellants a good and valid title to the land, 
or any part thereof ; nor had any of them ever ten- 
dered to the Appellants or offered to give and execute 
a full and valid conveyance of the land, or any part 
thereof. They also stated, that the land in question 
was barren and unproductive, and was frequently 
flooded and overflowed by salt-water, and that there 
had been no profits arising from it. 

The other Defendants, except Tolesinga Moodelly, 
appeared, and put in separate answers, which it is not 
necessary to notice, as the suit was substantially be- 
tw’een the Plaintiff and the Appellants. 


Pending the suit, Conjeeveeram Woodundy Moodel- 
liar, the Plaintiff, died, having previously made a 
Will, whereby he appointed Nuthumbadoo Veerasawmy 
Moodelly, the present Respondent, his sole executor, 
who, on the 4th of February, 1844, exhibited a bill of 
revivor, in the same suit, against the Appellants and 
the other Defendants. 

The hearing of the cause took place on various days 
in the month of March, 1846, before the Chief Justice 
(Sir Edward Gambier) and Sir W. Burton, Puisne 
Judge, when evidence, both documentary and by 
the depositioj# of witnesses, was gone into on both 
sides. The only evidence adduced by the Plaintiff to 
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prove that the Appellants had entered into any agree- 
ment or incurred any legal or equitable liability to pay 
compensation to parties who claimed to be entitled to 
the land in question, consisted of the documents 
marked respectively, A. No. 20, A. No. 22, A. No. 
23, and A. No. 24. These documents are mentioned 
and referred to in the judgment. 


On the other hand, the Appellants adduced evidence 
to prove that the Malabar deed of sale of the 21st 
September, 1837, was a mere colourable instrument, 
executed by the Mirasidars, for the purpose of en- 
abling Wlangancloo V encatacliella Moodelly to recover 
from the Appellants, compensation for fifteen one- 
eighth cawnies of land, which thereby purported to be 
sold to him, and that no consideration-money was paid 
or intended to be paid by the pretended purchaser. 

The Court pronounced the following decree, bear- 
ing date, the 21st of March, 1846: — “ This Court 
doth order that it be referred to the Master of this 
Court to inquire, whether the Complainant and 
Defendants, other than the Defendants, the East 
India Company, or any of them, can give to the 
Defendants, the East India Company, a full and suf- 
ficient conveyance of such portion of the tract of land 
forming the West esplanade on the outer side of 
the walls and fortifications of the Black Town of 
Madras, taken possession of by the Defendants, the 
East India Company, in 1783, and again resumed by 
the Defendants, the East India Company, between 
1813 and 1816, and in the pleadings mentioned, as 
is situated mthin the village of Nadumbarei ; and 
whether the Complainant and the Defendants, other 
than the Defendants, the East India Company, or any 
of them, can give to the said Defendants, the E^st 
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India Company, a full and sufficient release of and *851. 

from all claims on the Defendants, tRe East India thT 

Company, in respect of such portion aforesaid ; and ^compInv'' 
that the Master do state his opinion thereon to the nuthumba 
Court, with liberty to state any special circumstances, veera- 
And this Court doth order that the Master do inouire sawmy 

^ Moo DEL LY 

and report whether any and what consideration passed 
between the parties to the Malabar deed of sale, in the 
pleadings mentioned, and bearing date the 21st of 
September, 1837, or between any of them; and also 
whether any and what sum or sums of money was or 


were paid by Mangandoo Vencatachella Moodelly, in 
the pleadings mentioned, as and for the purchase- 
monies or consideration respectively stated in, and 
appearing upon the face of, the nine several assign- 
ments by the Sheriff, in the pleadings mentioned, 
and bearing date respectively the 12th of February, 
1840. ’ ’ 


The Court transmitted to the Judicial Committee 
of the Privy Council the following reasons for making 
the above interlocutory decree, so far as concerned 
the Defendants, the Bast India Company: — 

“1. The parties' under whom the Plaintiff claims, 
or some of them, appear to us to have established 
their title as Mirasidars of the villages or united vil- 
lage of Perambore and Nadumbarei. This conclusion 
is founded on the Exhibits, A. 20, A. 22, A. 23, A. 
24, and upon the evidence of Valoyda Moodelly. 

“2. The Plaintiff’s equity is analogous to that of a 
vendor, who comes into Court seeking a discovery 
from the vendee, offering a conveyance and demand- 
ing his purchase-money. And the interlocutory order 
complained of, is merely a reference to the Master for 
the purpose of ascertaining whether any of the parties 
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185 before the Court have such a title to the land as will 
enable them to make an effectual conveyance of it to 


^coMpiNv"' the East India Company, and will secure the latter 

nuthqmba- from all further claims in respect of it. 

Doo no Plaintiff has a further ground for coming- 

V^HERA- 

SAWMY a Court of Equity ; namely, that complete relief 

IvIOODELLY. ^ i. i? T • • -IT 

could not be given in a Court of Law. Originally, 


according to the Plaintiff’s case, this was a mere tres- 
pass ; but the aspect of it is now changed. The De- 
fendants, the East India Company, say they hold a 
sum of money which they directed should be paid 


by way of compensation for the land to the parties 


respectively entitled as Mirasidars to the same, upon 
condition of their giving to the Company a full and 
sufficient conveyance and release. This sum is not 
allotted as damages for the trespass. The Mirasidars 


may waive the trespass and claim the benefit of this 
engagement, for entering into which the possession of 
the land by the East India Company is a sufficient 
consideration ; but the Mirasidars can only do this in 
a Court of Equity, -where alone a conveyance and 
release can be decreed. 

‘‘ 4 . Whatever equity the Mirasidars themselves 
possessed, the Plaintiff, who claims under them, must 
have the same.” 

The Defendants, the East India Company, appealed 
from the above decree. 


The Respondent did not appear, and after a day 
had been appointed for the hearing, the appeal was 
postponed, at the instance of the Appellants, until the 
Respondent had been served in India with notice that 
the appeal v/ould be heard ex parte if he did not enter 
an appearance. No appearance, however, having been 
entered, and the Respondent having been personally 
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served, the appeal was set down ex parte, and now 
came on for hearing. 

Mr. Wigram, Q. C. (with whom was Mr. Lloyd, 
Q. C., and Mr. Forsyth), for the Appellants. 

No title to relief in equity was established against 
the Appellants. The bill is for specific performance of 
a contract, but the evidence adduced by the Respon- 
dent in the suit entirely failed to establish any contract 
or agreement made or entered into on the part of 
the Appellants, whereby they became liable, legally 
or equitably, to pay to the Plaintiff, or the parties 
through whom he claims, the value or compensation 
for the land taken by the Appellants, Morgan v. 
Birnie (a). All that the evidence established was, 
that it was a matter of favour, not of right, to make 
compensation. The Appellants by their answer ad- 
mitted that they Avere AAulling to make reasonable 
•compensation to persons who could establish, to their 
satisfaction, that they had originally a title to the land 
taken by them -on behalf of the Government in 1783, 
and if, therefore, the oiuginal Plaintiff considered him- 
self entitled to claim compensation, he ought to have 
submitted his claim to the Solicitor for the Appellants, 
to whom all such claims had been referred. But even 
if this is to be viewed as a contract behveen a vendor 
and purchaser, as the Court below treats it, the decree 
is erroneous: it ought to have directed the purchase- 
money to be paid into Court, Wickham v. Evered (h), 
as the purchaser took possession without the consent 
of the vendor. 

(a) 9 Bing. 672. 

(&) 4 Mad. 53 j and see Blackburn t;, Stace, 6 Mad. 69. 
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The Vice-Chancellob Turner : 


east^india appear to their Lordships to be neces- 

coMPANY sarv to hear any other Counsel on the subject. This 

V, 

nuthumba- is in the nature of a bill for the specific performance 
VEERA- of an agreement. The allegation of the bill on which 
mtootlly. IL® whole equity is founded is this — ‘ ‘ That the East 
India Company had, long previously to the execution 
of the assignment, or deed of sale, therein mentioned, 
assumed possession from the Mirasidars of the whole 
of the 37 cawnies, 18 grounds, and 355 square feet of 
land, including the land so assigned to V encatachella 


Moodelly, in the village of Nadumbarei, for public pur- 
poses, and had agreed to pay for the same the value 


thereof to the Mirasidars, as the proprietors of the soil, 
at and after the rate of 204 pagodas or Es. 804 per 
cawnie, but that the East India Company had not 
paid any part of such value, and that ever since they 
had been in possession of the ground, they had held 
a large sum of money in hand for the payment 
thereof. ” It is incumbent upon the Plaintiff, there- 
fore, in order to maintain any right to relief in equity, 
to prove that agreement. 

The documentary evidence upon which the agree- 
ment is attempted to be founded, consists of four 
documents. The first document, A. No. 20, seems 
to have no reference whatever to any case of con- 
tract between the Company and the Mirasidars, but 
rather refers to the case of some agreement between 
them in respect of a lease of the property there men- 
tioned. The second, A. No. 22, is a sunnud by the 
Company to Cundah Pillay and Mirasi Conicopoly, 
of the villages of Peramhore and Nadumbarei. It 
is as follows ‘ Upon your seeing this talceed, or 
order, you must immediately take the account of the 
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sliai’es of the niirasi of the said village, and attend 
our Huszoor Cutclierry with the same.” It is quite 
clear that that account might be taken for very many 

other purposes than the purposes of the alleged agree- 
ment. 

The next document, A. No. 23, in truth proves 
that it was not so intended ; it is in these terms: — 
‘‘ You must call at our Huzsoor Cutcherry, and be in 
attendance at 10 o’clock in the morning of Satur- 
day, the 22nd instant, and bring and produce all such 
accounts in your possession which give a particular 
account of the privilege and right by which you are 
entitled to continue to hold and enjoy the villages called 
Peramhore and Nadimharei. If the afore-mentioned 
villages are divided, and if the shares thereof are con- 
tinued to be held and enjoyed separately, then you 
must acquaint us with full particidars, when and by 
whose orders such division took place, and on whose 
account such shares were first made. As a correct 
registry-book is to be opened under the orders of 
Maharaja BejnMry, the members of the Board of 
Revenue, it is necessary that the drear should know 
the full particulars of this matter.” It is obvious, 
therefore, that what the parties had in view in this 
document was, that there was a correct Registry Book 
to be opened, and it was necessary that correct ad- 
measurements should be made for the purpose of this 
Registry; it does not, therefore, amount to any evi- 
dence of contract between the parties. 

The fourth document, A. No. 24, does refer to some 
question of compensation: it is addressed to Tolesinga 
Moodelly and Yelliapermall Moodelly, Mirasidars of 
Peram-bore and Nadmnharei, and others, and is in tliese 
terms:— “ You are hereby commanded, that is to say, 
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as the lands for which you have solicited and claimec 
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East India 
Company 
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compensation ai*e again to he measured by the sur 
veyor attached to our department, you must, there 
fore, proceed there to-morrow morning about gun 
firirg, and show to the surveyor, Mr. Gants, all sucl 
and such lands which you declare to be your own.’ 
That document is put forward as a statement on th( 


part of the parties who are now represented by th( 
present Plaintiff, that those parties had solicited and 


claimed compensation. But it is no admission or 
the part of the Appellants in this appeal, that anj 
such claim had been in any degree recognised bj 
them. 


Looking at the parol evidence in the case, it does 
not appear to their Lordships that that evidence car- 
ries the case at all further. There is no proof of any 
parol contract. It is clear, that the East India Com- 
pany, in the first instance, had entered upon this land 
for public purposes, adversely, and it is not, therefore, 
a case where possession having been taken under con- 
traet, it became necessary to ascertain the terms on 
which -that contract was founded. There are eases in 


which the -Court will go to a great extent in order to 
do- justice- between the parties where possession has 
been taken, and there is an uncertainty about the 
terms of the contract. But here the possession was 
originally taken adversely, and .there is no reason, 
therefore, why the Court should extend its equitable! 
jurisdiction for the purpose of dealing with what ap-: 

})ears clearly to be a mere legal question between the 
parties. 

IVith reference to the reasons which are assigned I 
for the conclusion which the Court below has arrived 


n. t 

t * ^ J 


we think that the statement of learned Judges, 
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“ that the Plaintiff’s equity is analogous to that of a 
vendor,” is not well foiinded. If there be any equity 
at all, it must be founded upon a contract, and nothing 
else. It must be upon that alone the equity is founded. 
The second paragraph of the reasons for the judgment 
falls to the ground. . The reference to the Master 
ought not to be made, unless there was some equity 
upon which it could be founded, and that must de- 
pend simply upon the question of contract, or no con- 
tract. With reference to the further reason, con- 
tained in the third paragraph, for coming into a Court 
of Equity, nam-ely, “ that complete relief could not be 
given in a Court of Law,” it does not ahvays follow that 
relief can be given at equity because relief cannot be 
given at la\y. There must be a ease made out for such 
relief in equity. So, v.'ith reference to the argument 
founded upon the assumption, that the East India Com- 
pany had themselves appropriated money for the pur- 
pose of answering this contract, there is no evidence of 
any communication being made to these parties that 
any such appropriation had been made. The appro- 
priation itself is evidence of an intention on the part 
of the East India Company to contract for the pur- 
chase, but it is no evidence of any such contract having 
been actually made. 

;y 

Their Lordships, therefore, are of opinion, that the 
decree cannot be maintained. 

We do not think it is a ease for giving costs in the 
Court below; the parties have mistaken their remedy. 
The East India Company have been in . possession of 
the land for a long tithe. The pi’oper coirrse will be 
to dismiss the bill withont costs. 
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Her Highness Rxjckmaboye . . . - Appellant, 

AND 

Lulloobhoy Mottichund _ - . - - Respondent * 

On appeal from the Supreme Court of Judicature 

at Bombay. 

Supreme Court CJuirter (Bombay), 1823 — Suit between Hindus — Applica- 
bility of BnglisJi rules of limitation and prescription — English Statute 
of Limitations j 21 Jac. I., c. 16 — Applicability to India — Interpre- 
tation of Statutes — Words having technical meaning — ^‘Beyond the 
seas ’ ’ — Meaning of — Bleedings — Construction. 

The English Statute of Limitations, 21 Jac. I., e. 16, extends to India, 
and applies to Hindoos and Mahomedans as well as Europeans, in civil 
actions in the Supreme Court, 

The law of prescription, or limitation, is a law relating to procedure, 
having reference only to the lex fori. 

Where a Court entertains a cause of action which originated in a 
foreign country, the rule is to adjudicate according to the law of that 
country, yet the Court proceeds according to the prescription of the 
country in which it exercises jurisdiction. 

Where words have been long used in a technical sense, and have been 
judicially construed to have a certain meaning, and have been adopted 
by the Legislature as having a certain meaning prior to a particular 
Statute, in which they are used, the rule of construction of Statutes 
requires, that the words used in such Statute should be construed ac- 
cording to the sense in •which they have been so jireviously used, 
although that sense may vary from the strict literal meaning of the words. 

The ■words in the Statute of Limitations, 21 Jac. I., c. 16, s. 7, ^ ^be- 
yond the seas, are synonymous, in legal import, with the words “out of 
the realm,'' or “out of the land," or “out of the territories," and are 
not to be construed literallv. 

Trover for 200 chests of opium, both parties were Hindoos. The 
Befendant pleaded in bar, the English Statute of Limitations, 21 Jac. I., 
c. 16, in the ordinary form. Replication, that the Plaintiff resided 
during the period of prescription at Malwa, in India, without the tend- 

6 t/*& 7 th action of trover, in which the Appel- 

Dec 1851; lant was the Plaintiff, and the Respondent and Sewlall 
26 th & 27 th Mottichund , since deceased, were Defendants. 

Nov. 1852 . 

' ^ ' * Present at the first hearing, on the 5th, 6th and 7th December, 

1851 : The Right Hon. Dr. Lushington, the Right Hon. Sir 
George Turner { Vice-Chancellor), and the Right Hon. Edward Ryan. 

Present at the second hearing, on the 26th and 27th November, 
1852: Lord Truro, Lord Cranworth, the Chief Justice of the 
Common Pleas (Sir John Jeiwis), the Right Hon. Dr. Lushington, 
the Right Hon. Sir George Turner (Vice-Chancellor), the Right Hon. 
Sir Edward Ryan, and the Right Hon. Sir John Patteson, 
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tories of tl;G Government of the East India Company, and without the 

Supreme Court of Boytibay. .Kejoindei’j that the 
Deieiidant; though not personally resident at Soiyihoy, carried on business 
llitie by a^ 3Ioon66'i}i oi (xomastcili, an inhabitant of jBowbui/, and subject 
to the jurisdiction of the Supreme Courtj and that the goods were the 
property of Defendant, General demurrer to rejoinder. The Supreme 
Couit at Bombay held, first, that as the Statutes of Limitation, 21 
1., c. 16, and 4 Anne, e. 16, applied to Bombay and to Hindoos, the 
fact of the Plaintiff being resident at M.alwa was not beyond the seas 
so as to bring tlie Plaintiff witliin the Tth section of the 21 Jac I. e. 16 • 
and, secondly, that the carrying on business at Bombay amounted to a 
constiuctive inliabitancy at Bombay , so as to exclude her from the benefit 
of the exception in the Statute. Upon appeal, held by the Judicial Com- 
mittee, reversing the judgment of the Supreme Courty — 

First That the saving words of the Statute, 21 Jae. I., e. 16, s 7 
^ beyond tlie seas,^^ were not to be construed literally, those words beiiic^ 
in legal import and effect synonymous with the words ''without the 
miitories, and thaf tlie replication disclosed a valid answer to the 
33etendaiit s plea, and, as the words of the replication, "without the ter- 
ritories, wtire ecjui valent to the v.’ords "beyond tlie seas, the Plaintiff 
was within the provision of tlie seventh section, and that the 

l>lea, setting up the Statute, was no bar. 

ounn^ the tiino by reason of a constructive inhabitancy, was no 

it “igJit give the Court 

section of V 21 If iff operation of the 7th 

Court lycember, 1S23, which created the Supreme 

of eff tf 0-7 29, that, "in cases of Mahomf 

c t OS, then iiiheiitance, and succession to lands rents and 
goods, and all matters of contract and dealing between mriv ami 
shall be determined, in cases of Mahomedaus, bv the lawVand ufaJef 

ilsag“''o““tho"Gentoos «ie law! and 

have been determined, if the-s;iti,ad‘'bee:f ferofflfrin"! Natifc’court • - 
ana the o7th section directs, that "the Cnnrt iiion fv- '^ouit, 

"1”* ""1 ST. T“!i 
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in; 
th 

of substantial justice. 

Held upon a construction of these sections, that, as the law of limi- 

Tiie plaint alleged, that the Appellant, Her High- 
ne^Hltvckinahn7j(>, of Malwa, a Hindoo, was possessed 
at hrmibay, as of her own property, of two hundred 
chests of opium, and that the Respondent and Sewldl 
Mozhchmid, Hindoo inhabitants, trading in Bombay 
under tte name and Arm of BriMl UottichuU, and,’ 

s 
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tatioE is a matter of proeedure, and the Supreme Court at Somhai/ 
lied uower to frame its procedure different from the Native Courts, the 
Court was right in allowing the plea of the English Statute of Limita- 
in an action hetw’een Hindoos upon a Hindoo contiact, as the Judj^ 
ment’ of the Court on such plea was no determination relating to any 
right arising out of any contract or dealing involved in the cause of 

'Semble — The mere allegation in the plaint, that the parties are 
Ilindoos, is a sufficient averment of the fact to raise an objection to the 
cause being decided by the English law of limitations. 

therefore, persons subject to the jurisdiction of the Su- 
preme Court, afterwards converted them to their own 
use. To this plaint the Respondent and Setolall Mot- 
tichund pleaded, first, not guilty; secondly, not pos- 
sessed ; and thirdly, that the causes of action in the 
plaint mentioned, did not, nor did any of them, accrue 
to the Appellant at any time mthin six years next 
before the commencement of the suit. 


.After pleading these pleas, and before replication, 
Seivlall MoUichtmd died, whereupon a suggestion was 
entered on the roll, that Sewlall Mottichund had died, 
and that the Respondent had survived him. 

The Appellant replied to the pleas of the Respon- 
dent and Seivlall Mottichund, and joined issue on the 
first and second pleas, and to the third plea she re- 
plied, that, at the time when the causes of action in 
the plaint mentioned, and each of them, accrued, she, 
the Appellant, was residing in India, in parts without 
the territories subject to the government of the East 
India Company, and without the jurisdiction of the 
Supreme Court, to wit, at Riitlam, in Malwa ; and 
that she, the Appellant, did not, at any time from the 
time when the causes of action accrued, until within 
six vears of the dav of the commencement of the 
suit, come or return within the territories, or within 
the jurisdiction of the Court. 

To this replication to the third |fiea, the Re- 
spondent pleaded, by way of rejoinder, that the Ap- 
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pellant, for a long time previously to and at the 
time when the alleged causes of action, and each and 
every of them, accrued to her, and from thence up to 
and until the time of the commencement of that suit, 
though personally resident in Malwa, was, and con- 
tinued to be, a Hindoo, and carried on, and still car- 
ries on, the business or trade of merchandize at a 
shop or house of business situate in Moomhadavee- 


street, in Bombay, under the name and style of Oun- 
nessdass Kistnajee, by a Mooneeni or Gomastah, named 
Am.erch’und KeshorecJmnd, and during all that time 
was, and continued to be, an inhabitant of Bombay, 
and subject to the jurisdiction of the Court, and that 
the goods and chattels in the plaint mentioned, were, 
at the time of the trover and conversion thereof in 


the plaint mentioned, in Bombay, and the goods and 
chattels of the Appellant’s Bombay firm. 

To this rejoinder the Appellant demurred generally, 
and the Respondent joined in demurrer. 

The point marked by the Appellant for argument 
of the demurrer was, “ That the constructive resi- 


dence ot the Appellant in Bombay, at the time when 
the cause of action accrued, or at any time since, was 
immaterial, if the Appellant were at that time actually 
and in fact residing beyond the territories subject to 
the government of the East India Company.” 

The demurrer was argued on the 14th of November, 
184S, and the 23rd of February, 1849, before Sir 
ErsMne Perry, Chief Justice, and Sir William. Yard- 
ley, Puisne Judge, of the Supi-eme Court, when it was 
adjudged by the Court, that the rejoinder of the Re- 
spondent to the replication of the Appellant to the 
third plea was sufficient in law ; and, by an order of 
be Court made on the last mentioned day. it was 

s 2 
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ordered, tliat the deniiivrei’ should be overruled, Tvith 
costs. 

Ill compliance vdth the rule of the Privy Coun- 
cil {a), the Judges of the Supreme Court transmitted 
to the Privy Council the following’ reasons, which 
governed the Court in overruling the demurrer to 
the third plea : — 

“The Supreme Court at Bombap, having, for some 
years past, held that the Statutes of Limitation 
(21 Jac. L, e. 16 (b), and i Anne, c. 16) apply to 
Bombay and to Hindoos, as well as to Europeans, on 
the ground of such laws being laws affecting pro- 
cedure, and not alfecting the contract (see Story’s 
Conflict of Laws, p. 483, Edw.), the point argued 
before us was, whether the Plaintiff, not residing per- 
sonallv within the jurisdiction of the Supreme Court 
of Bombay, was not to be considered as being ‘ be- 
vond the seas’ at the time of the cause of action 
accruing and of its being commenced. 

{a) See rule, 3 MooiVs Ind. App. Cases, p. xi. 

(&) The section of this Statute upon which the question raised 

turned, was the 7th; it is as follows:— 

‘‘Provided nevertheless, and be it further enacted, That if any 
person or persons that is or shall be entitled to any such Action 
of Trespass, Detinue, Action sur Trover, Replevin, Actions of Ac- 
counts, Actions of Debts, Actions of Trespass for Assault, Menace, 
Battery, Wounding or Imprisonment, Actions upon the Case for 
Words, be or shall be at the time of any such Cause of Action given 
or accrued, fallen or come, within the Age of Twenty-one Years, 
Feme Covert, Non Compos Mentis, imprisoned or beyond the Seas; 
that then such Person or Persons shall be at Liberty to bring the 
same Actions, so as they take the same within such Times as are 
before limited, after their coming to or being of full age. Discovert, 
of sane Memory, at Large, and returned from beyond the Seas, as 
other persons having no such Impediment s|^uld have done. 
20 Hen, HI., e. 8; 3 Ed. L, c. 39; 32 Hen. VIII., c. 2; 1 Ma. L, 
sess. 2, Q. 5N 
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“ liutlam is one of the petty Rajpoot rajahships of 
Malwa, adjoining the Bombay Presidency, and tribu- 
tary to Scindia, under the guarantee of the British 
Government. The Plaintitf, who, by her title, is pro- 
bably connected with the ruling family in Rutlam, 
appears, by the record, to keep a money-shop in 
Bombay, under an assumed name, which is a custom 
very prevalent amongst monied natives of rank in 
most parts of India. 

“We thought that the expression ‘beyond the seas’ 
which can only be applied cy pres in India, did not 
include a place situated lilie Rutlam^ and the case of 
King V. Walker (1 "W. Bla. 286) clearly shows, that 
the being without the jurisdiction of the Court is not 
equivalent to the above expression. 

‘ • We also thought, that the carrying on a business 
or trade in the island of Bombay amounted to a con- 
structive presence in the island, so as to exclude the 
exception in the Statute, even if Rutlam, were to be 
considered as coming within the expression ‘beyond 
the seas;’ and we conceived, that the like conclusion 
would be arrived at by the Courts of Westminster 
Hall, if one of the great banking-houses in London, 
such as Goutts’ or Hammersley’s, which are -often 
known to have been represented by a single indivi- 
dual, were to claim the right of bringing an action of 
assumpsit twenty years after the contract was made, 

on the ground, that the individual had been, during 
the period, ‘beyond the seas.’” 

Prom the above judgment the present appeal was 
brought. 

The AppeUant, in support of the appeal, submitted 
that the judglhent of the Supreme Court ought to be 

reversed, for the following reasons;— 
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First. Because the Statute of Limitations, the 
21 Jac. I., c. 16, did not extend to India. 

Second. Because, at all events, it did not apply to 
an action between Hindoos. 

Third. Because, even assuming that the Statute did 
extend to India, and also, that it applied to an action 
between Hindoos, yet that it sufficiently appeared that 
the Appellant was within the exceptions and saving 
proviso of the Statute. 

The Respondent, on the other hand, relied upon 
the following reasons in support of the judgment of 
the Court below: — 

First. Because the rejoinder of the Respondent to 
the replication of the Appellant to the third plea of 
the Respondent was sufficient in law. 

Second. Because, under the circumstances, and 
under Reg. III. of 1827, the Appellant was an inha- 
bitant of the island of Bomlay, and subject to the 
jurisdiction of the Supreme Court at the time when 
the cause of action in the plaint mentioned accrued, 
and ever since had been entitled to sue and liable to 
be sued in that Court. 

Third. Because, inasmuch as the Appellant replied 
to the Respondent’s third plea and tendered an issue 
thereon, it was not competent to the Appellant to 
object, and she was estopped from objecting, that 
the matters in the third plea pleaded, and the Statutes 
on which such matters were and are founded, were 
not nor are applicable io India. 

Fourth. Because any judgment given for the Ap- 
pellant on the plaint would be erroneous and bad in 
law, inasmuch as there was gross and manifest error 
in the Record and proceedings in thisU^ tb wit, that 
although the Appellant by her plaint complained 
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that tlie Respoiiclent wrongfully converted to liis use 
“certain goods and chattels, to wit, two hundred 
chests of opium,” yet she nowhere stated the value 
of such opium or chests, or of any part of it, or if 
it was of any value, and consequently, no damages 
could be given against the Respondent in respect of 
such alleged wrongful conversion. 
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The appeal was tvdee argued; in the first instance* 

by 

Ml. P (iOiCOch, Q. C., and Mr. LbUJi, for the Ap- 
pellant; and 


Sth, 6th & 
7 th Dec., 
i&Si. 


Sir Frederick Thesiger, Q. C., Mr. Whateley, 

Q. 0 ., and Mr. Bailey, for the Respondent. 

The case stood over for consideration. As the 
Committee who heard the appeal did not agree in 
opinion, the case was directed to be re-argued by one 
Counsel on each side, and additional members of the 
Committee attended the hearing.! 26th & 27th 

The appeal was re-argued by 

Mr. Leith, for the Appellant ; and 

Mr. Whateley, Q. C., for the Respondent. 

The points relied upon in the arguments are dis- 
tinctly stated and commented upon in the judgment. 

On the question of the application generally of Eng-. 

“ i^esent: The Right Hon. Dr. Lushington, the Right Hon 

Sir George Turner (Vice-Chancellor), and the Right Hon Sir 
Edward Ryan. 

f TI16 CominittoG presont at tliG sGcond ar^umont wore, Lord 
Truro, Lord Cranworth, the Chief Justice of the Common Pleas (Sir 
John Jervis), the,, Right Hon. Dr. Lushington, the Right Hon. Sir 
George Turner (Vice-Chancellor), the Right Hon. Sir Edward Ryan, 
and the Right Hon. Sir John Patteson. 
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lish Statutes to India, The Mayor of Lyons v. The 
East India Company (a), Bamchurn Chuckerbutty v. 
Radamohun Chuckerbutty {b), D’Conto v. Da Costa (e), 
Ramloll Thackoorseydass v. SoojummuU Dhondmull {d), 
Attorney-General v. Stewart (e), 1 Smoult & Ryan’s 
Buies & Orders, p. v., were cited; and, upon tke 
extension to India, of the, -Statute of Limitations, 21 
Jac. I., e. 16, The East India Company v. Oditchurn 
Paul if), Gyanchund Shaiv v. Mirsa Mahomed Casim 
Ally Khan (g), Attaram Sircar v. Baillie (h), Verelst 
V. Levett (i), Kistnochunder Sircar v. Ramdhone Nun- 
dy {k), Trelochun Cliatterjee v. Phillips (1), Mohun Per- 
sad Takoor v. Loll Beharry Takoor (m), Williams v. 
Jones (n). Act, No. 14, of 1840 (introducing into 
India the 9 Geo. IV., c. 14) ( 0 ). 

And, assuming the Statute extended to India, whe- 
ther it applied in an action of trover in the Supreme 
Court at Bombay by Hindoos. The Court being bound 
by the Statutes, 21 Geo. III., c. 70, s. 17; 37 Geo. III., 
c. 142, s. 13 ; 4 Geo. IV., c. 71, secs. 7 & 9 ; 3 & 4 
WiU. IV., c. 85 ; and Bombay Charter, 8th of Dec., 
1823, secs. 29 & 32, to decide the question, according 
to the Hindoo law. By which law the lowest limitation 
of suits is ten years. 1 Colebrooke’s Dig., ch. cxiii. ; 
1 Strange’s Hindoo Law, p. 308, 2 ib. 465. 477 (2nd 
edit.) ; 2 W. Macnaghten’s Principles and Precedents of 


(fl) 1 Moore’s Ind. App. Cases, 175. 

(h) Morton’s Decisions of Sup. Court, 353. 

(c) Morton’s Dec. S. C. 356. {d) 4 Moore’s Ind. App. Cases, 339. 

(e) 2 Merivale’s Rep. 143. (/) 5 Moore’s Ind. App. Cases, 43. 

{g) Morton’s Dee. S. C. 337. (h) Morton’s Dee. S. C. 336. 

(i) Morton’s Dee. S. C. 340. (k) Morton’s Dee. S. C. 345, 

{1) Morton’s Dee. S. C. 341. (m) Morton’s Dee. S. C. 342 

{n) 13 East, 439. 

{o) Theobald’s Acts of the Legislative Council of India, p. 390. 
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Hindoo Ijew, 269 j MctJidctctft Dutt v. MuttBechwid (6?) 5 1551-2. 

Bengal Eegulations, III. of 1793, s. 14, and II. of "her 
1805, s. 3, cl. 3; Bo7nbay Eeg. V. of 1827, eh. 1, s. 3, auSf 
cl. 1 ; Bombay Code, p. 186. 

And, upon the question of the application of the 
lex fori, whether the English or Hindoo law of limita- 
tions was the rule, the following authorities were re- 
ferred to: The Brihsli Linen Company v. Drimmoiidfb), 

Higgins v. Scott (c), Be la Vega v. Vianna (d), Bonn 
V. Lippmann (e), ILuher v. Stiener (/), Jolmstone v. 

Beattie {g), Trimhey v. Vignier (h), Biiryv. Goldner (i), 
Beerchund Podar v. Rainanath Tagore {k), Sree Mutty 
Moha Ranee Cotnulcoo-ury v. Russiclichun^^ Naoghy (1), 

Story’s Conf. of Laws, ch. xiv. sees. 556-7, 577. 579 
(2 edit.), 1 Burge’s Comm, on Col. & For. Law, ch. i. 
pp. 24 & 27, Story “On Bills of Exchange,” ch. v. 
s. 146 (Edit. 1843). 

Uj)on the construction of the Avords of the e.xception 
in the Statutes, 21 Jac. I., c. 16, s. 7, and 4 Anne, c. 16, 
s. 19, “beyond the seas,” being synonymous in legal 
import to the words ‘ ‘ out of the realm, ’ ’ used in the pre- 
vious Statutes of Limitation, 1 Rich. III., c. 7, s. 3, 

4 Hen. VII., c. 24, 32 J/ew. VIII., c. 2, s. 9, King 
V. Walker (in), Stowel v. Lord ZoticJi (n), Lane v. Ben- 
7ieU{o), Nightingale v. Adams(p), Battersby v. Kirk{q), 


(a) Morton’s Dec. S. C. 344. 

(c) 2 Barn. & Acl. 413. 

(e) 5 Clk. & Pin. 1. 

if) 2 Bing. N. C. 202; S. C. 2 Dowl. Prac. Cases, 781 


(&) lOB.&C. 903. 

(d) 1 Barn. & Ad. 284. 


{g) 10 Clk. & Pin. 42. 

(*) 1 Dowl. & Down. 834. 

(k) 1 Taylor & Bell’s S. C. Reps. 131. 
(Z) Bignell’s Reps. 13. 

(m) 1 Plowden’s Rep. 376. 

(p) 1 Show. 91. 


(h) 1 Bing. N. C. 151. 


(m) lW.Bla.286. 

(o) 1 Mee. & Weis. 70. 
( 2 ) 2 Bing. N. G. 584. 



244 


CASES IN THE PRm^ COUNCIL 


1851-2. 

Hek 

Highness 
Ruck M A- 
BOYE 

V. 

l.UKLOO* 

BHOY 

MOTTI- 

CHUND. 


Verelst v. Levett {a), Dwarris “On Statutes.” 557. 
669 (2nd edit.), 3 Burge’s Comm, on Col. & For. Law, 
117, Co. Litt. 260. a., 260. b., 261. a., 261. b., Statutes, 
32 Een. VIII., c. 2, 1 Mar., Sess. 2, c. 5, 4 Anne, c. 16, 
s. 19, and 3 & 4 Will. IV., c. 27, were referred to. 

And, upon the fact pleaded in the replication, of 
the Plaintiff being, at the time when the cause of 
action accrued, a resident at Malwa, an independent 
State without the territories of the East India Com- 
pany, being within the saving of the 7th section, Smith 
V. Hill (b), Perry v. Jackson (c), Williams v. Jones (d), 
Strithorst v. Graeme (e). 

As to the constructive inhabitancy of the Appel- 
lant at Bombay, by carrying on business there by a 
gomastah, who was amenable to the jurisdiction of the 
Supreme Court, Bombay Reg. III. of 1827, c. 1, s. 3, 
els. 1 & 2. Thomson v. Davenport (/), were cited. 

On the objection to the pleadings. That it was neces- 
sary to aver that the parties were Hindoos to entitle 
the Plaintiff to insist upon the Hindoo law of limita- 
tions being applied, Mahadan Dutt v. Mutteechund (^), 
Mohun Persad Takoor v. Loll Beharry Takoor (h). 
That there was error upon the record, the plaint omit- 
ting to aver the value of the opium converted, and 
consequently that no damages could be given in re- 
spect of such conversion, The Mayor of Beading v. 
Clarke (i), Arbouin v. Anderson (k), Darling v. Gur- 


(a) Morton’s Dee. 340. (b) IWils. 134. 

(c) 4 Term. Rep. 516. (^) 13 East, 439. 

(e) 2 W. Bla. 723; S. C. 3 Wils. 145. 

(/) 9 B. & C. 78, and 2 Smith’s Leading Cases 212, where all 

the authorities on this point are collected. 

(g) Morton’s Dee. 344. (h) Morton’s Dee. 342. 

(i) 4 B. & Aid. 268. (fc) 1 Q. B. Rep. 498. 
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ney (a). Stephen “On Pleading,” p. 332 (5th edit.). ii^si- 2 - 

That the objection that the parties were Hindoos 

could not be now raised, as it was not contained in kuckma^^ 

the points intended to be made upon the argument 

upon the demurrer to the replication, Arlouin v. An- ^bhot°' 

derson {1), Stephen “On Pleading,” p. 154, 2 SmouU 

& Ryan’s Rules & Orders, p. 69, were severally cited. 

Judgment was reserved, and now delivered by 12 th Dec., 

Sir John Jervis: ' 

This is an appeal from a judgment pronounced for 
die Respondent by the Supreme Court of Bombay, 
upon a demurrer to the rejoinder. 

The plaint is in the ordinary form in trover, and 
describes the Plaintiff and Defendants to be Hin- 
doos, and the Defendants to be merchants trading 
in Bombay. 

The Defendants pleaded the English Statute of 
Limitations, 21 J ames I., e. 16, in the ordinary form. 

The Plaintiff replied that, during the period of pre- 
scription, she had resided in parts without the terri- 
tories of the East India Company, and without the 
jurisdiction of the Court. 

The Defendant, the present Respondent, (the other 
Defendant died before replication,) rejoined, that the 
Plaintiff had, during the period aforesaid, carried on 
trade m Bombay by an agent, and that the goods, at 
the time of the alleged conversion, were in Bombay 
and were the goods of the Plaintiff’s Bombay firm. 

The Plaintiff demurred to this rejoinder, and after 
argument the demurrer was overruled, and judgment 
pronounced for the Defendant. 

By the notes of Chief Justice Perry, of the reasons 
for overruling the demurrer, it appears, that the 

(«) 2 Cromp. & Mee. 226 ; S. C. 4 Tyr. 2. (h) 1 Q. B. Rej 
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question argued before the Court was the validity of 
the rejoinder. 

The questions raised during the argument before 
this Committee were, 

First. Whether the English Statute of Limitations, 
21 James I., c. 16, applies to those parts of India 
which are subject to the government of the Bast India 
Company. , 

Second. If the Statute does apply, whether, as it 
appears by the record that the parties are Hindoos, 
the plea of the Statute of Limitations is a good plea. 

Third. Whether the replication sets forth matter 
which shows the Plaintitf to have resided, during the 
period of limitation, in parts .“beyond the seas,” 
within the meaning of the saving in the Tth section 

of the Statute. 

Fourth. Whether the rejoinder presents an answer 
in law to the replication. 

During the argument of the objection to the plea, 
upon the ground of its being inadmissible in a suit 
between Hindoos, a doubt was suggested whether the 
fact that the parties are Hindoos, sufficiently appears 
upon the record to give rise to the objection. Upon 
consideration, the Committee is satisfied that the fact 
does not sufficiently appear. 

The Charter, which applies to the Court of Bom- 
hay, requires that regard should be had to the reli- 
gion, manners, and usages of the natives of India, in 
the issuing and execution of process, and, therefore, 
to enable the proper process and service to be adopted, 
the plaint which precedes the process is required to 
state if the parties are Mahomedans or Gentoos, and, 
in practice, the allegation in the plaint is regarded 
throughout the cause as a sufficient averment of the 
fact for all judicial purposes. 
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It does not appear that any objection was urged in 
the Court below upon this point, which is satisfac- 
torily accounted for, by the notoriety of the practice, 
to the effect stated. 


The first point to be considered is, whether the 
parts of India, under the government of the East 
India Company, are subject to the application of the 
Statute, 21 James I., c. 16? 

This question appears to have arisen in the year 
1811, in the ease of Williams v. Jones (13 East, 439), 
but no judgment was then prononnced upon it. In that 
case, the cause of action had arisen in India. The 
action was commenced in the Court of King’s Bench, 
and the Defendant pleaded the Statute of Limitations, 
to which the Plaintiff replied the Statute of 4 Anne, 


c. 16, s. 19, that when the causes of action accrued, 
and since, until within six years of the commencement 
of the action, the Defendant was beyond seas. The De- 
fendant rejoined, and pleaded the existence of the Su- 
preme Court at Calcutta, as established by the Charter, 
under the 13 Geo. III., c. 63, having a like jurisdiction 
as the Judges of the Court of King’s Bench, within 


Great Britain, and that at the time and more than six 
years after the cause of action accrued, both Plaintiff 
and Defendant resided within tlie jurisdiction of that 


Court, and were sxibject thereto, and that no action had 
been commenced. Upon the part of the Plaintiff, it 
was contended that, l)y the very terms of the Statute, 
it could not apply to India, as the exceptions in favour 
of parties being beyond seas could not apply to India, 
the seas meant in the Statute, being the four seas of 
England, and further, that even if the Statute did 
extend to India, either without the exception or with 
a different sense to be put tipon it, still the jurisdic- 


tion of the Court of King’s Bench was not excluded. 
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The case was decided upon the ground, that at all 
events the jurisdiction of the Court of King’s Bench 
was not excluded ; and Lord Elltnhorouyh said, “ As- 
suming that the Statute and Charter referred to had 
given jurisdiction to the Indian Courts, and that the 
Courts had adopted the Statutes of Limitation, still 
those Statutes could only have the effect of barring 
the remedy in those Courts, but did not extinguish 
the right. ’ ’ 

The extent of the authority of this case is merely 
that Lord EllenhorougJi did not express any doubt of 
the competency of the Courts in India to adopt the 
Statute. 

It is abundantly clear, that since 1811 the Statute 
has been adapted in hidia, and made the foundation 
of judgments by the Supreme Courts there, and that 
adoption has been recognised and acted upon by this 
jurisdiction, in the case of The East India Company v. 
Oditchuru Paul, reported in the 5th volume of Moore’s 
Ind. App. Cases, p. 43, in which case the Statute 
was pleaded on the part of the East India Company, 
whose agents could not but be fully informed whether 
the Statute was acted upon in the Courts in India. 
The recognition and adoption by this jurisdiction of 
the plea in that case, is, of course, of the greatest 
weight upon the present occasion. 

The case was an action of assumpsit, brought to 
recover damages for the breach of a contract, in not 
delivering a quantity of salt. The East India Com- 
pany pleaded, among other pleas, that the caiise of 
action did not arise infra sex annos. The Plaintijff 
took issue upon that plea. The cause was afterwards 
tried before two of the Judges, who, upon the evi- 
dence then given, held, that the cause of action did 
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accrue within six years, and entered the verdict for 
the Plaintiff, upon the issue joined upon that plea. 
A motion was afterwards made for a new trial, which 
was refused, and the East India Company appealed 
against the rule refusing the new trial, and contended, 
that the evidence proved the cause of action to have 
arisen more than six years before the commencement 
of the action. 

Nlo question was raised by the parties during the 
argument of that case, as to the application of the Sta- 
tute to India ; but Lord Campbell inquired of the Bar, 
if the Statute, 21 Janies I., c. 16, extended to India, 
and was answered by the then Attorney-General, of 
counsel for the East India Company, that it was intro- 
duced into India previously to the Charter, and that 
statement was not controverted by the counsel for 
Bespondent, of whom Mr. Leith was one, a gentleman 
long eminent as a practitioner at the Indian Bar, 
and consequently w'ell acquainted with the practice. 
The Judicial Committee considered, that the plea 
of the Statute of Limitations was not in that ease 
entitled to favour, and would have been astute to dis- 
cover any ground upon which the verdict which had 
been entered for the Plaintiff (the Respondent) could 
be supported. But the Committee held, that the facts 
established that the cause of action had arisen more 
than six years before the commencement of the action, 
and made the rule absolute for setting aside the former 
verdict for the Respondent, and for a new trial ; thus 
upholding the plea against the apparent merits of the 
case. 

This Committee is satisfied that the Statute of 
Limitations has been adopted and acted upon by the 
Courts in and such adoption has been recog- 
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nised and acted upon by this jurisdiction, and the 
Committee considers that such application of the Sta- 
tute ought not no\y to be questioned, whatever doubts 
might have originally existed on the subject. 

The Statute being applicable to India, it becomes 
necessary to consider, whether a residence in India, 
but out of the territories rinder the government of 
the East India Company, is, in legal import, a resi- 
dence “ beyond the seas” within the meaning* of the 
Statute, 21 James I., c. 16, sec. 7. 

These words “ beyond the seas ” are of extensive 
application in the law, many ancient rights being 
saved by the Common Law to persons “ beyond the 
seas it is, the.refore, of considerable importance to 
ascertain what has been deemed to be the legal im- 
port and meaning of them, because, if it shall appear 
that they have long been used, in a sense which may 
not improperly be called technical, and have been 
judicially construed to have a certain meaning, and 
have been adopted by the Legislature in that sense, 
long prior to the Statute, 21 James I., e. 16, the 
rule of construction of Statutes will require, that the 
words in the Statute should be construed according 
to the sense in which they had been so previously 
used, although that sense may vary from the strict 
literal meaning of them. 

The Statute, 21 James I., c. 16, was the first 
Statute which limited the period in which personal 
actions should be brought, but that Statute seems to 
be strictly in pari materia with the 32 Henry YUl., 
e. 2, which limited the period during which real 
actions should be brought, and also with other Sta- 
tutes, which may be called Statutes of Limitation, 
such as the Statute of Fines, which limited the period 
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for making’ entry and taking proceedings to avoid 
fines. The object of the provisions in all the Sta- 
tutes referred to is the same, that is, to give effect to 
the maxim, “ Interest reipuhlicce ut sit finis Utium.” 

The words “beyond the seas,” as before stated, 
were well knovm to the Comm-on Law, before the 
enactment of any Statute containing those words ; as 
ill the case where a descent was east after a disseizin, 
the entry of the disseizor was tolled, unless the dis- 
seizee was beyond the seas ; and relief from forfeiture, 
by default, of copyholds, is, in many eases, allowed by 
reason of the defaulters having been bevond the seas, 
as in Underhill v. Kelsey (3 Cro. Jac. 226). 

The question, therefore, is, whether the words “ out 
of the realm,” or “ out of the lands,” or “ out of the 
territories,” are synonymous, in legal import, with the 
words “be3’'ond the seas.” To arrive at a correct 
conclusion, it will be necessary to refer to the various 
Statutes and authorities. 

The first Statute, relevant to this subject, is the 
Statute, De donis, 13 Edw. I., which enacted, that 
fines in certain cases should be void, and that neither 
heirs or reversioners need make any claim, though 
they should be within England. This enactment 
seems to have referred to the law of “ Continuall 
Claime,” which was subject to a saving in favour of 
persons ' ‘ beyond the seas. ’ ’ 

The Statute, 18 Edw. I., Stat. 4, makes fines bind- 
ing upon all parties and privies “ within the four 
seas.” 

Littleton, in section 441, treats of the law before 
the Statute of Non-claim, 34 Edw. III., c. 16, and 
says, “ So it is proved, that if a stranger that hath right 
unto the tenements, if he were out of the realme at the 
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time of the fine levied, &c., shall have no dammage, 
though that hee made not his claim.” And Lord Colie. 
in the Second Inst., p. 337, in reading upon the Statute 
of 13 Ed%v. I., says, “Hereby it may be gathered (as the 
law was), that a fine at the Common Law did not bind 
a stranger that was within age, in prison or beyond 
the seas.” Further, Littleton, in chapter vii., on 
“ Continuall Claime,” section 439, says, in reference 
to excuse for “ Continuall Claime,” “ In the same 
manner it seemeth, that where a man is out of the 
realme, and the disseizor dieth seized, that such 
diseent shall not hurt the disseize, but for that hee 
could not make continuall claime, it seems to them, 
that when he commeth into England he may enter.” 


It will be observed, that in this section, Littleton 
uses the words, “out of the realme,” and “commeth 
into England,” in reference to rights which had been 
preserved to persons who should, in technical lan- 
guage, be “ beyond the seas.” And Lord CoJce, in 
commenting upon this section, (260. b) says, “ Hors 
dll ''oyaulme {id est), extra regnmn; as much as to 
say, as out of the power of the King of England as 
of his crovuie of England ; for, if a man be upon the 
sea of England, he is within the kingdom or realme 
of England, and within the ligeance of the King of 
England, as of his erowne of England. And yet 
altiim mare is out of the jurisdiction of the common 
lawn” He afteiwvards says, “And note, Littleton 
saith not, beyond the sea, or extra quatuor maria, for 
a man r ever a may be intra quatuor maria, and yet out 
of the realme of England. But intra quatuor maria, 
or extra, is taken by construction to be within the 
realme of England, or the dominions of tie same.” 

In the above statement of the section in Littleton, 
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G6rtaiii words Iiave beoii omit tod wbicli are in tiie 
section, which import that the absence beyond seas 
should be in the service of the Mng, but those wmrds 
aie ii relevant and i mm aterial, as it distinctly appears 
in subsequent sections and commentaries, and in 
Bracton, lib. 5, fol. 436, referred to by Lord Coke, 
“ that the being in the king’s service is not a qualifi- 
cation attached to the being beyond seas.” 

In Littleton, section 440, the words “ out of the 
realme ’ ’ and ‘ ' within the realme, ’ ’ are used ten times 
in reference to this saving, by being “ beyond the 
seas,” and the comments upon this section, (261. a, 
261. b,) which treat at large the proper mode of plead- 
ing in reference to this subject, frequently adopt the 
expression “out of the realme.” 

It appears to the Committee that these Statutes and 
commentaries establish, that the words “being out of 
England,” “out of the realme,” and “beyond the 
seas,” were deemed to be synonymous in legal im- 
port ; and the several Statutes relating to fines have 
also a bearing upon the question. 

The Statute, 1 Rich. III., c. 7, s. 3, binds aU par- 
ties by the fine, except those “out of this. realm of 
England.” And in sec. 6, actions are saved if brought 
within five years after come “within this land.” 
The 4 Hen. VII., e. 24, refers to persons “ out of the 
realm. ’ The 23 Elis., c. 3, s. 3, saves writs of 
error to recover fines to persons “ beyond the seas.” 
The 27 Elis., c. 9, s. 3, on the same point. The 
saving is also to persons “ beyond the seas.” 
There is a material case reported in FitshenheTt’s 
Abr. under the title of “Continuall Claime et 
non Claime,” and which is cited in Stowel v. Lord 
Zoiich (1 Plowden, 376). Fitsherbert is, of course, of 
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the highest authority, and Lord Ellenhoroagh said, 
that no better authority than Plowden could be cited. 
The case is thus stated. In the 8th Rich. II., a party 
pleaded in bar a fine, levied before the Statute of Non- 
claim, and alleged, that the Plaintiff was, a 3 ^ear and a 
day after the fine levied, mthin the four seas, and did 
not claim. The Plaintiff replied, that he was at that 
time in Scotland the whole year and a day, without 
that he v^as in England. And it was held, that Scot- 
land being another land and another realm by itself, 
the replication was sufficient. 

The right of entry of a disseizee, in the absence of 
continual claim, being by the Common Law saved by 
an absence ''beyond the seas,’’ this case shows, that 
Scotland, being out of the realm, was within the sav- 
ing being " beyond the seas.” Further, the case itself 
referred to a saving in a Statute expressed in the 
words "beyond the seas.” But Fif^herbert, by re- 
porting the case under the head of "Continuall 
Claime et non Claime,” evidently meant, that a resi- 
dence in Scotland would also be within a Common 
Law saving expressed in the same words. 

Lord Coked s Commentaries, 260. a and 260. b, upon 
Littleton, sec. 439 and 440, mil be found quite con- 
firmatory of the principle of the decision before 

mentioned.' 

The Statute of the 32 Hen, VIII., c. 2, is imme- 
diately in connection wfith the 21 J ames I,, c. 16. 
That Statute first required, that all real actions should 
be brought within a definite number of years by all 
uersons within the realm, and saved the remedies to 
other persons mthin certain periods after coming 
within the realm, and it was correctly asserted by 
JVedderburn, of counsel in the ease of 
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Walker, hereafter mentioned, tliat Sir Roberi BrooJce, 
a very high authority, in his learned readings upon 
this Statute, always considered and used the words 
‘‘out of the realm” as synonymous with the words 
“ beyond the seas.” The passage referred to in 
Brooke will be found in the seventh lecture, page 
121, and in the eighth lecture, pages 121 and 123. 

In section 2 of the Statute, 21 James I., c. 16, it 
is enacted, that if any person being entitled to writs 
in real actions, &c., shall be “beyond the seas,” 
then such persons’ rights are saved to them for ten 
years after coming into this realm ; and in section 7, 
it is enacted, that if persons entitled to bring personal 
actions shall, when the cause of action accrues, be 
“ beyond the seas,” then such persons may sue within 
the limited period, after they .shall have returned from 
“ beyond the seas. ” 
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The Statute, 4 Anne, c. 16, saves the right of cer- 

» 

tain actions in reference to the words “ beyond the 
seas.” 

There are two decisions upon the Statute of 21 
James I., c. 16, to which it is necessary to advert. 

The case of King v. Walker (1 W. Bla. 286), in 
which to an action of assumpsit the Defendant pleaded, 
non assumpsit infra sex annos. The Plaintift replied, 
that he had been resident in foreign parts out of the 
Idirgdom of England, to wit, at Glasgow, in Scotland. 
The Defendant demurred. The Court held the repli- 
cation bad, upon the ground, that by the Act of Union, 
Scotland became part of the realm of Great Britain, 
and was no longer “beyond the seas,” which words 
were satisfied only, by a party being beyond what 
constitutes the realm for the time being. Wed- 
derhurn, in support of this replication said, that 
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persons out of the jurisdiction of the Courts of the 
country, though not literally “beyond the seas,” or 
out of the King’s subjection, were yet within the 
saving of the Statute, and referred to Brooke’s reading 
before mentioned ; but Dennison, Justice, said, this is a 
new experiment, and that the Statutes of Limitation 
of J ames and Anne were both express, that the party to 
be excused must be ‘ ‘ beyond the seas, ’ ’ and that he did 
not understand what the replication meant, by “ foreign 
parts,” and that the party must be “beyond the seas,” 
which was the old and true expression ; and added, 
that “before the Union, England was an island of 
itself ; since the TJnion, Scotland is made part of it.” 
From the observations of Wilmot, Justice, it would 
seem that the word “ Island ” is stated by mistake of 
the reporter, instead of kingdom. Wilmot, Justice, 
said, “ There is no such kingdom as England now. 
Plaintiff, therefore, while in Scotland, was not out of 
the realm. Besides, that is not now the phrase : 
the Legislature, by altering it to beyond the seas, at 
such a critical juncture, seems to have pointed at this 
very ease of dwelling in Scotland.” 


The alteration here spoken of, perhaps referred to 
the adoption of the words ‘ ‘ beyond the seas ’ ’ in this 
Statute, while the words in 32 Hen. VIII., c. 2, were 
“ out of the realm.” 

The experiment referred to by Mr. Justice Dennison 
was the attempt to make the words, “ out of the juris- 
diction of the Court,” synonymous with the words 
‘ ‘ beyond the seas. ’ ’ 

The substance of the determination is, that the 
words “beyond the seas,” within the meaning of the 
saving clause, could only be satisfied by the party 
being out of what should constitute the realm, for the 
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time being, and that Scotland, at the time of the plea 

being part of the realm, was, therefore, not within the 
saving. 

The decision so understood is consistent with, and 
to the same effect as, the case reported in Fitsherbert, 
and cited in Plowden, and with the doctrine stated in 
Lord Coke’s Commentaries, 260. b; inasmixch as in the 
time of Richard II., Scotland was “ out of the realm,” 
and, therefore, might be well deemed to be “beyond 
the seas,’ ’ within the Statute ; and at the time of the 
case of King v. Walker, Scotland become part of 
the realm of Great Britain, and, therefore, had ceased 
to be “ beyond the seas,” within the meaning of the 
Statute. After the Union vdth Scotland, difficulties 
arose in regard to the effect of writs of ne exeat 
regno, which, while restraining the parties from going 
out of the realm, permitted them to go to Scotland, 
which was out of the jurisdiction of the Court, and it 
was deemed necessary to alter the writ and the recog- 
nizance, by extending the restraint to Scotland by 
name. 
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The ease of Lane v. Bennett (1 Mee. & Weis. 
70) calls for some remark. The Plaintiff, in an- 
swer to a plea of the Statute of Limitations, re- 
plied, the residence of the Defendant in Ireland: 
Issue was taken upon the replication, and a ver- 
dict found for the Plaintiff. A motion was after- 
wards made by the Defendant to enter judgment for 
him, non obstante veredicto, upon the ground, that 
Ireland was not now a place, byond the seas within 
the 4 Anne, c. 16, s. 19. The Court discharged that 
rule upon the authority of a decision by Lord Holt, in 
a case erroneously cited, as the case of Nightingale v. 
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Adams (1 Show. 91), but the case intended was an 
Anonymous ease (1 Show. 61), in which Lord Holt is 
reported to have held upon consideration, upon the 
Statute of Liruitations, 21 James I., c. 16, that Ireland 
was ‘ ‘ beyond the seas ’ ’ within the meaning of that Sta- 
tute. Lord Ahinger, in delivering judgment in Lane v. 
Bennett, entered largely into the question of the legal 
import of the words “ beyond the seas,” and referred 
to many of the Statutes before mentioned, and to 
Littleton and Lord Coke’s Commentaries as authorities, 
that the words “beyond the seas” and “out of the 
realm.” had been used as synonymous in legal mean- 
ing, but decided that Ireland continued to be a place 
“ beyond the seas,” notwithstanding the Act of Union. 
The case of King v. WoMer is mentioned in the judg- 
ment by Lord Ahinger, as a decision negativing that 
the words “ beyond the seas ” and “ out of the realm ” 
are synonymous, but it may be doubted whether that 
view of the decision was correct. It would rather 
seem, as before stated, that the Court held, that the 
meaning of the expression “ beyond the seas ” was be- 
yond, or “ out of the realm,” and that at the time of 
the replication, Scotland was not “ out of the realm,” 
and, therefore, not ‘ ‘ beyond the seas, ’ ’ and conse- 
quently not within the saving. The judgment also 
referred to a note in Jenkins’s Eight Centuries Eep. 
Case 18, that since the Union, a husband while in 
Scotland would not be deemed beyond the seas so as 
to create the presumption of non access. 

In the case of Battershy v. Kirk (2 Bing. N. C. 
584), it was also held, that Ireland, for the purpose of 
that decision, was a place “beyond the seas.” The 
question was, whether goods landed in the Bristol 
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Docks were liable to the dues imposed by the Bristol 
Dock Acts, upon goods imported from parts beyond 
the seas. The case underwent an elaborate argument 
upon the effect and construction of several Statutes 
relating to the trade, navigation, and various other 
matters connected with Ireland, all of which are 
foreign to this case. The judgment turned entirely 
upon the construction of those Statutes, and with 
reference to them, goods from Ireland landed in the 
Bristol Docks were deemed to be subject to the dues 
imposed upon goods imported from parts beyond the 
seas. That case, therefore, does not seem to have 
any application to the present case. 
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The Committee, therefore, are of opinion that the 
Statute of Limitations must at this time be deemed 
to be applicable to India; and that to construe the 7th 
section literally would be to withhold the benefit of a 
saving from India, which it was intended by the Legis- 
lature should prevail wdiere the Statute was contem- 
plated to operate at all, that is in England, and. that 
it would be contrary to reason and justice to hold, that 
the Legislature should be deemed to have intended 
that the Statute should become opei’ative in any place 

where, by a due construction of the 7th section, the 
saving could not apply. 


A necessity that the words “ beyond the seas ” 
should be eonstnted literally, would create a great 
doubt of the correctness of the decisions which hold 
the Statute to be applicable to India, but if those 
words legally construed will give to India all the benefit 
which the Legilsature intended the Statute should be- 
stow, the adoption of the Statute in India, in that case, 
seems to be free from objection, as the policy of the 
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Statute seems equally applicable to India as to Eng- 
land. And, upon a review of the Text books, Statutes 
and decisions, we are of opinion, that the words of the 
Statute, 21 James L, c. 16, “beyond the seas” are 
in legal import and effect synonymous with the words 
“out of the territories” and “out of the realm,” and 
that the replication, therefore, discloses a valid answer 
to the Defendant’s plea. 


If the words of the replication are equivalent to 
the words “beyond the seas,” then the Plaintiff is 
within the express provision of the 7th section, and 
the Statute would be no bar. It is no answer to say, 
that the party might sue or be sued during the whole 
time, by reason of a constructive inhabitancy. That 
might probably give the Court jurisdiction, but will 
not prevent the express operation of the 7th section. 
A Plaintiff may be in England for six years, but, 
nevertheless, if he be in prison when the cause of 
action arises, during the whole period, he may sue 
when he comes out of prison, notwithstanding that 
he might have commenced an action at any moment 
whilst he was in prison, if ho had so thought fit. The 
words of the 7th section are express, and the Plaintiff 
is within them. 


The’ case, therefore, as regards this question stands 
in this predicament, that if the Statute of James does 
not operate in India, the plea is bad ; and if it does 
operate, the replication contains a legal answer to it. 
And, therefore, quocunque via data, the appeal upon 
this point ought to be allowed. 

But it has already been stated, that the plea is ob- 
jected to upon another and distinct ground, namely, 
ihat although the Statute of Limitations may be ap- 
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plicable to India, yet that such Statute cannot be 
pleaded in this cause, in which the Plaintiff and De- 
fendant are Hindoos. 

If the recommendation of the Committee, which 
will be founded upon the opinion before expressed, 
shall be confirmed and adopted by Her Majesty, the 
appeal will be allowed irrespective of the objection 
leferred to, but, as that -objection has been supported 
by arguments founded upon the supposed construc- 
tion of the Charter, and upon an alleged inconsistency 
in the course of procedure of the Supreme Court with 
the provisions of the Charter, the Committee have 
deemed it expedient, with the view of preventing 
future litigation upon the same question, so far as 
the expression of its opinion may tend to effect that 
object, to investigate and consider the merits of the 
objection more largely than was necessary for the 
decision of the present case. 

The course of procedure in the Supreme Courts 
necessarily differs from that wfiich prevailed in the 
Native Courts, and such difference may frequently 
cause suits to be determined in the Supreme Courts 
otherwise than the same would have been determined 
if they had been instituted in the Native Courts ; and 
the question may, therefore, frequently arise, whether 
such judgments of the Supreme Court ought to be 
deemed to be inconsistent with the Charter where 
they are the result, not of the application of any law 
relating to the inheritance and succession to lands, 
rents, and goods, and all matters of contract and deal- 
ing” between the parties, but from the difference in 
the course of procedure only in the respctive Courts. 

It is ncessary, to a due consideration of the ques- 
tion, whether the plea can be allowed consistent with 
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cases in TME PEIVY COUNCiE 

the provisions of the Charter, that the objection 
against the plea should be stated with precision and 
accuracy, because it should be observed in the outset 
that the plea does not raise any question relating to 
“inheritance and succession to lands, rents, and goods, 
and to all matters of contract and dealing” between 
the parties; and that the validity of the plea does imt 
depend upon the application of any law or usage re- 
lating to any of those matters, but that the validity 
of the plea depends upon the question, whether the 
course of practice, or procedure, as it is called, under 
the authority of which ic is pleaded, is consistent with 
the Charter. 

The substance of the objection to the plea seems 
to be, that a judgment in favour of the Defendant, 
founded upon the plea of the Statute of Limitations, 
would be a determination upon the rights in litigation 
between G-entoos, by virtue of a different law than 
that by which the same suit would have been deter- 
mined in a Native Court, if instituted there. And it 

% 

is conceded that the plea would not have been avail- 
able in a Native Court. . 

The merit of this objection depends upon the con- 
struction of the Charter, to which it is, therefore, 
necessary to refer. 

The Charter contains four sections, which relate to 
the question, the 29th, 37th, 38th, 39th. 

The 29th section is the governing section upon this 
point, and is to the following effect, namely, that in suits 
between Mahomedans or Gentoos, their inheritance 
or succession to lands, rents, and goods, and all mat- 
ters of contract and dealing between party and party, 
shall be determined by the laws and ■ usages of the 
llaho^edans and Gentoos respectively, or by such 
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laws and usages as the same would have been deter- 
mined if the suit had been broug'ht in a native 
Court. 

The 37th section requires the Court to frame pro- 
cesses, in criminal as well as in civil suits, and the 
rules for the execution of such processes, with an 
especial attention to the religion, manners and usages 
of the inhabitants, and the circumstances of the 
country, so far as the same could consist with the 

due execution of the law and the attainment of jus- 
tice. 
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There are two other sections in the Charter (the 
38th and 39th), which show that it was not intended 
that the Charter Court should adopt the course of 
procedure which prevailed in the Native Courts, but 
that the suits- between Gentoos and between Maho- 
medans, in such Courts, should be by a course of pro- 
cedure, to be framed by the Charter Court of itself. 

It will be observed, that although the Charter pro- 
vides that the law, which would be administered in 
the Native Courts in the specified cases, should also 
be adopted in the like cases in the new jurisdiction, 
yet the form of procedure in the Native Court was not 
to be imported in the new Court, but that the new 
Court was to frame its own course of procedure, 
having regard to the law by which its decisions were 
to be governed in suits between Gentoos and between 
Mahomedans. 

Considering the different rules of evidence, modes 
of purgation and proof, and the numerous other dis- 
tinctions, in form and substance, necessarily resulting 
from the different systems of religion and government 
applicable to the different Courts, it is obvious, that 
the forms of procedure in tho Native Courts couM not 
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be imported into the Supreme Court, to be presided 
over by Englisli Judges ; and, accordingly, tbe duty 
is imposed upon the Supreme Court to frame rules, 

7 

orders, and processes, for tbe conduct and prosecution, 
in that Court, of the suits referred to. That duty 
could only- be effectually performed by attaching cer- 
tain consequences, results, or penalties, to the non- 
observance of, or to a departure from, the ordained 
rules and course of procedure, some of which conse- 
quences might lead to a determination of the suit 
upon points independent of the merits involved in the 
cause, or the law applicable to the cause of action, or 
matters in litigation, and it would be difficult to main- 
tain that a determination of the suit, under such cir- 
cumstances, would be inconsistent with the Charter. 

The Charter, while creating the new Court, pro- 
vided for two objects. The one object was, that the 
rights of (Jentoos and Mahomedans, in regard to the 
matters specified in the Charter, should be adjudged 
in the new jurisdiction, according to the laws by which 
they would have been determined in a Native Court. 
The other was, that the course of procedure in the 
new jurisdiction, by which such laAv was to be admi- 
nistered, should be consonant with the religious feel- 
ings, usages, and manners of the native suitors. 

The first object seems to have been attained by 
placing Gentoo and Mahonledan suitors in the Charter 
Court in the position in which, by the comity of 
nations, parties are placed who sue in the Courts of 
one country, in respect of rights or causes of action 
which had their origin in a foreign country. In such 
suits the lex fori adjudicates upon the rights and mat- 
ters in litigation, according to the law of the country 
where the rights or causes of action arose ; and, con- 
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sisteiitly with that course, the Charter provides, that 
Greutoos and Mahomedans, who live and conduct 
their transactions under certain systems of law and 
government peculiar to them respectively, shall have 
their rights and causes of action decided upon, in the 
SuiDreme Court, by the same law by which they would 
have been determined in a Native Court. 

It was confided to the Court to secure the second 
object, by establishing rules, orders, and processes for 
the regulation of causes in the Supreme Court, be- 
tween Gentoos and between Mahomedans. 

Upon the part of the Defendant, it is contended, 
the plea is valid and warranted by the Charter, not- 
withstanding that such plea would not have been 
available if the suit had been instituted in a Native 
Court. 

The arguments in support of the plea are founded 
upon the legal character of a law of limitation or 
prescription, and it is insisted, and the Committee 
are of opinion, correctly insisted, that such legal cha- 
racter of the law of prescription has been so much' 
considered and discussed among writers upon juris- 
prudence, and has been so often the subject of legal 
decision in the courts of law of this and other coun- 
tries, that it is no longer subject to doubt and uncer- 
tainliv. In truth, it has become almost an axiom in 
jurisprudence, that a law of prescription, -or law of 
limitation, which is meant by that denomination, is a 

law relating to procedure having reference only to the 
lex fori. 

* 

It is said, in Story’s Conflict of Laws (a), in the 
course of section 579, that “ the law of prescription 
of a particular country, even in a case of contract made 

(a) Edit. 1841. 
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in such country, forms no part of the contract itself, 
but merely acts upon it ex post facto in case of a suit, 
it cannot properly be deemed a right stipulated for, 
or included in the contract. Even these foreign 
jurists do not pretend that the prescription of a coun- 
try, -where a contract is made, constitutes a part of 
the contract.” 

And, in section 580, in contending against a passage 
in Baldus, he says, “ The question is, -whether it is a 
matter of the original merits, as, for example, a ques- 
tion of the original validity, or interpretation, or dis- 
charge of a contract, or whether it is a matter touch- 
ing the time and mode of remedial justice, which is 
provided by law to redress grievances, or to prevent 
-wrongs, or to suppress vexatious litigation.” And, in 
a subsequent part of the section, he says, “ Consi- 
dered in their true light. Statutes of limitation or 
prescription are ordinarily simple regulations of suits 
and not of rights. They regulate the times in which 
rights may be asserted in Courts of Justice, and do 
not purport to act upon those rights.” And then he 
adds, “ Pothier very properly treats prescription, not 
so much as an extinguishment of the debt or claim, 
as an extinguishment of the right of action therein. 
And this is precisely the manner in which the subject 
is contemplated at the common law, as well as by 
many foreign jurists.” 

Consistently with this -view, while the Courts of 
almost all cmlised countries entertain causes of action 
which have originated in a foreign country, and adju- 
dicate upon them according to the law of the country 
in which they arose, yet such Courts respectively pro- 
ceed according to the prescription of the country in 

which it exercises its jurisdiction. 
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In section 576 of Story’s Conflict of Laws, the law ‘Ssi-*. 
is thus succinctly expressed: “ In regard to Statutes of 'hjeT 
limitation or prescription of suits, there is no doubt Iuckma- 
that they are strictly questions affecting the remedy, 
and not questions upon the merits. They a-o ad luuoo- 
orcmiahonem^ and not ad litis decisionem^ in a just motti- 
juridical sense. The object of them is to fix certain 
periods, yfithin v/hich all suits shall be brought in the 
Courts of a State, whether they are broug’ht by or 
against subjects, or by or against foreigners. An d 
ttere can be no just reason, and no sound policy, 
in allowing hig’her or more extensive privileges to 
foreigners, than are allowed to subjects. Laws, thus 
limiting suits, are founded in the noblest policy.” 

Then follow many important observations, showing 
the wisdom and justice of the law of prescription, but 
which will not aid in the investigation of the question 
under consideration. . 

In section 577, Mr. Justice Story proceeds, “ It 
has accordingly become a formulary in international 
jurisprudence, that all suits must be brought within 
the period prescribed by the local law of the country 
where the suit is brought, {lex fori,) otherwise the 
suits will be barred ; and this rule is as fully recog- 
nised in foreign jurisprudence as it is in the common 
law.^ Not, indeed, that there are no diversities of 
apinion upon this subject ; but the doctrine is esta- 
blished by a decisive current of well-considered autho- 
rities. ’ ’ The author then quotes numerous foreign 
writers on jurisprudence, in confirmation of the law 
as stated in the text. The author also refers to seve- 
ral cases, in which the Courts of law of this country 
have acted in conformity with the principles there 

stated. A summary of those cases will be found in 
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the note to the case of Mostyn v. Fabrigas {1 Smith’s 
Leading Cases, 367), and the case of Huber v. Steiner 
there mentioned, and reported in 2 Bing. N. C. 202, 
is a leading authority upon the subject. 

There are two cases which mark distinctly the 
application of the law as stated in Story. The case 
of The British Linen Company v. Drummond, which 
was a suit in England, upon a contract made in Scot- 
land, where the prescription is forty years. The Plain- 
tiffs sued in England, where the Defendant pleaded 
the Statute, 21 Janies I., e. 16, which was held to 
be a good plea. 

Huber v. Steiner was a suit in England, upon a 
promissory note made in France, where the prescrip- 
tion is shorter than in England. The suit was com- 
menced in England after the expiration of the French 
prescription, but within six years. The Defendant 
pleaded the French prescription, but which was held 
to be a bad plea. 

It appears to the Committee, after much considera- 
tion, that the plea is an admissible and valid plea in 
this suit, and that the allowance of it is alike con- 
sistent mth the 29th section of the Charter as with 
the 37th section, the terms of which section have been 
alreadv stated. 

The 37th section of the Charter has been com- 
mented upon, as tending to show that no course of 
urocedure in the Charter Court can be valid and con- 

X.. 

sistent with the Charter, which should authorise a 
judgment in a suit between G-entoos, founded upon 
anv law other than that by which the same suit would 
have been determined in a native Court ; but, on an 
altentive perixsal of that section, it will be found to 
refer only to process and its execution, and that no 
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restriciioii or duty is imposed upon the Supreme 
Court in regard to the processes and the rules and 
orders for the execution of them, except that they 
shall be respectively framed with an especial attention 
to the religion, manners, and usages of the native in- 
habitants, and accommodating the same to the cir- 
cumstances of the country, so far as the same could 


consist with the due execution of law, and the attain- 
ment of substantial justice. 


This section is merely auxiliary to the 29th section, 
and does not extend its effect in relation to the ques- 
tion of the validity of the plea ; and, supposing a plea 


could be held to be included in the word “process,” 
there is no ground for saying that it is inconsistent or 


repugnant to any part of, or any matter contained in, 
this section. 
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The fallacy which is imputed to the argument 
against tiie plea^ is, that it confounds a determination 
of the suit, with the determination of the right or 
cause of action in litigation in the suit ; whereas it is 


said, that a judgment for the Defendant upon this plea 
will be no determination founded upon any law re- 
lating to the rights or merits involved in the cause of 


action, the judgment will be eonsec][uential upon what 
may be deemed to be in default, on the part of the 
Plaintiff in the proceedings in the lex fori The Su- 


pieme Court was to frame a course of procedure, and 
it V ould be incident to that duty to enforce conformity 
to ^ such course by attaching certain consequences to 
default, departure, or disobedience. The time for 


apjoearing, for declaring, for pleading, and for taking 
the several steps iii the cause, and the forms of the 
several proceedings, would all be within the province 
of the Court to prescribe, and consequently within its 


xj 2 



270 


CASES IN THE PEIVY COUNCIL 


1851-2. 

Her 

Highness 

kuckma- 

BOYE 

Lulloo- 

BHOY 

MOTTI- 

CHUND, 


authority to give a judgment for Plaintiff or Defen- 
dant, as the penalty for defaults, disobedience, or de- 
partures from the prescribed rules. The Court could 
not exercise its jurisdiction effectually without such a 
power. 

It may be asked, would the Charter be contravened 
by a judgment upon a demurrer for imperfect plead- 
ing, or a judgment of no% inos for not declaring, 
or a judgment by default for not pleading, applying, 
&c.f in each of which eases, unless the practice of the 
Charter Court should be in exact conformity with the 
Native Court, the suit would be determined by a law 
other than that by which it would have been deter- 
mined in a Native Court ; but that the Charter would 
be thereby contravened, it seems diflfieult to maintain. 
A judgment for the Defendant upon the plea that the 
action was not commenced in due time, seems of the 
same character as the judgments for default, or de- 
parture, before referred to. 

The Charter meddles not with a course of proce- 
dure in the Supreme Court, or its consequences, which 
shall not be inconsistent with the native laws relating 
to the contract, trade, or dealing, out of which the 
litigation may arise, and which shall not be repugnant 
to, or in violation of, the religion, manners, and usages 
of the natives. The determination of the Supreme 
Court upon the rights arising out of contracts, tradings, 
or dealings, and their incidents, must be consonant 
vdth the law, religion, manners, and usages of the 
Gentoos, but the allowance of this plea will not con- 
stitute a determination relative to any right arising 
out of the contract, or dealing, to which the cause of 
action refers, and the course of procedure by which 
the plea is allowed is not otherwise than eoiasoaaitt 
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to the religion, manners, and usages of the litigant 
parties. 

It remains only to repeat the opinion of the Com- 
mittee, that the judgment pronounced in the Supreme 
Court ought to be reversed, that the appeal should be 
allowed, and the cause be remitted. 
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John Robeet Douglas - - - Appellant, 

AND 

The Collector oe Benares 1 

Sheikh <xholam Ahmud and \ RespondentsA 
Lado Begum 

On appeal from the Sudder Dewanni/ Adawlut at 

Allahabad. 


Benami—Pwrcliatie T)y father -m soti’s name— MquitaUe mortgage hy father 
on— Death of father pending suit— Son impleaded as legal 

nature on sonr— Revenue sale 
against son— Mortgagee ’s right to proceed against surplus— Suppression 
of mortgage in sale proclamation — Bjfect. 

P^i’cJiased certain villages in tlie name of his sou, B. A. being indebted 
1 *° ^ mortgage bond, and deposited the title deeds of^these vil- 

H,f a««^ards sued A. for recovery of 

PeiuW^S Ultimately obtained a decree in his favour. 

Pending this suit A. died, and was succeeded by B. his heir aeainst 
whom the suit was revived. B. heeame a defaulter to Government ^Xn 

tl XtnX^to ® villages, and took steps for bringuig 

men” IVee? of Ws Government demands. C. informed the GovX- 

i, A ® and petitioned to have the sale stayed, but the 

villages. C. then sued Bf, the Ooliector 
and the auction purchasers, claiming to be entitled to the sale proceeds 

s&sf ' V® 1a Government, in satisfaction of Ms mort- 

Pl?i««^m, Sudder Dewanny Court dismissed the claim of the 

Plcviiitiif Gil the giomid, that the decree made in the suit against A. was 

In this case, the Appellant brought an action in the nth Dec., 
Court of the principal Sudder Amin of the city of 

Present . IVieinbei'‘s of tlie J 'iidiicial 0 onyimitteey — Tbe Rio'bt 
Hon. Br. Lusbmgton, the Bxglit Hon, T. Pemberton Leigh, and 
the Bight Hon. Sir Edward Byan, 
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against the cifects of A., and only ai^jilied to such property as B. was 
in possession of at that time ; that as it had been sold tc realise the 
demands of Government, the decree did not apply to the villages. 

Suc]i judgment on appeal reversed, the Judicial Committee holding: — 

First. That the suit was properly instituted for recovery of the sale 
proceeds in possession of Government, as the decree obtained by C. 
against B. operated as a conversion of the estate of A., making it assets 
in B.^s hands, which C. had a right to follow. 

Secondly. That, as the Government had notice of C.’s equitable charge 
upon the villages, and suppressed that fact at the auction sale to the 
purchasers, there was a clear equity in C. to call upon the Government 
for payment out of the auction proceeds received by them, and an 
account directed of the amount received by the Collector from the sale 
of the villages with interest, so far as the amount received would extend 
to the payment of his mortgage debt. 

Senible, Where property is sold by Government for general debts, 
and not for arrears of revenue, they sell only the interest of the debtor, 
and do not guarantee the vendee a title. 

The permission under see. 5 of Ben. Eeg. IV. of 1793, to a Defendant 
to lile a supplemental answer, does not entitle him' to make a new case, 
or raise a fresh issue, in contradiction of his former defence. 

By see. 10 of Ben. Reg. -SXVI. of 1814, the Sudder Amin is bound 
to record a proceeding specifying the points at issue, and to call for 
evidence for and against the claim. 

Benares, as attorney for the Governmeiit (acting as 
executors of the \¥iil, of Baboo Jykishen Das, de- 
ceased), against the Collector of Benares, and Bai 
Ram Kislien and Rai Sri Kishen, sons of Putni Mull, 
the auction purchaser of the village of Lehurtara ; 
Baboo Deep Narain Sing and Raja Ishree Persad Na- 
rain Sing, heirs of Raja Oodit Narain Sing, in pos- 
session of the village of Cheetoopoora and of a fourth 
share iu Jaitpoora ; Sheikh Gholam Ahmud, son of 
Sheikh Shookr-oollah, deceased, and Mussumat Lado 
Begum, the widow of Sheikh Shookr-oollah, as De- 
fendants, to recover the sum of Es. 99,200, consisting 
of the following particulars: — Es. 31,000, the pro- 
ceeds of sale of mousa Lehurtara ; Es. 15,100, the 
proceeds of sale of mousa Cheetoopoora ; and Es. 3500, 
the proceeds of sale of a fourth share in mousa Jait- 
poora, together with interest thereon, from the dates 
of sale, namely, on Es. 31,000, from the 3rd of No- 
vember, 1826, and on Es. 18,600, from the 12th of 
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February, 1827. As the interest exceeded the prin- >8s'- 
eipal, the claim was limited to a sum equal to the douolas 
principal, and amounted to the sum of Rs. 99,200, the 
the amount sued for. The Plaintiff claimed this sum ‘‘'“''''op 
on behalf of the Government, who were the executors ’^®nares 
of one Jykishen Das, an equitable mortgagee under a 


mortgage bond and deposit of title deeds from Sheikh 
Shookr-oollah, deceased. The case of the Collector 
of Benares and the other Defendants, the auction 
purchasers, was, that the villages in question were 
the property of Sheikh Gholani Ahmud, and had been 
sold for arrears due by him to Government under a 
farming lease. 


The history of the proceedings and the pleadings 
are fully set out in the judgment. 

The appeal was argued by 

Mr. Stuart, Q. C., Mr. Forsyth, and Mr. Maule, 
for the Appellant ; and 


Mr. Wigram, Q. 0., Mr. Lloyd, Q. C., and Mr. 

Edmund F. Moore, for the Respondents. 

The questions made were : — 

First. To whom the villages in question belonged 
at the time of the mortgage bond and deposit of the 
title deeds ; whether they were the property of Sheikh 
Shookr-oollah, or his son, Sheikh Gholam Ahmud, in 
whose name they had been purchased. 

Second. Assuming the villages to have been the 
property of Sheikh Shookr-oollah, and made the sub- 
ject of equitable mortgage by him, yet that in, such 
case the only beneficial interest which Sheikh Gholam 
Ahmud 'h.&^ in the villages at his father’s death, was 
a right to so much of the proceeds of the sale of the 
property as might remain, after satisfying the debt 
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due under the mortgage to Jyhishen Das, and that, 
therefore, the Grovernment had no right to sell the vil- 
lages, as the properfly of Sheikh Gholam Ahmud, with- 
out acquainting the auction purchasers of the lien. 

Third. Whether, if the Plaintiff’s claim as repre- 
senting the mortgagee was well founded, the suit was 
properly framed for recovery of the mortgage debt, by 
treating the sale as a conversion, or should not have been 
brought against the auction purchasers for recovery 
and possession of the villages. And further, whether, 
as the sale of the villages took place without any at- 
tachment having been issued in the suit in which the 
mortgagee sought to recover the mortgage debt, any 
claim could be sustained against the Government in 
respect of the purchase-money. 

Fourth. Whether the claim was not barred by the 
Ben. Eegs. of Limitation, III. of 1793, sec. 14, and 
VII. of 1795, sec. 8. 

And lastly, upon the admission of the Court, under 
sec. 5, Ben. Reg. IV. of 1793, of a supplemental an- 
swer, after rejoinder making a new case, which was con- 
tended by the Appellant to be irregular and contrary 
to the practice of Courts of Equity in England. 

The following Regulations and authorities were re- 
ferred to : — 

To shoAv that a sale in India by the Government, of 
a defaulter ’s lands, was not a proceeding in rem, and 
that the Government did not take upon itself to guaran- 
tee a title to the purchaser, Marshman (a), p. 868-9 ; 
Act, No. 1, of 1845, sec. 20 (b) ; and Ben. Regs. I. of 
1793, sec. 7 ; and XI. of 1822, sec. 29: and, as the 
course a claimant to lands of a defaulter, about to be 

(a) Guide to the Civil Law of the Presidency of Fort William. 

(b) Acts of the Leg. Goun. of India, by Theobald, p. 754. 
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sold by Government, ought to pursue, The Vakeel of 
Government v. Mnssummaut Kishore (a), Ben. Eeg. 
VIL of 1825, sec. 4, cl. 5. 

Judgment was reserved, and now delivered by 
The Right Hon. T. Pemberton Leigh : 

In the month of September, 1811, Sheikh Shookr- 
oollah had transactions in business with a mercantile 
firm, of which Jykishen Das was the representative, and 
he became indebted to the firm on a balance of ac- 

i 

counts. He was, or represented himself to be, the owner 
of two villages, and a fourth share in another village, 
purchased with his own funds, in the name of his son, 
Gholam Ahmiid. The property appears to have been 
held under a grant, at a light rent (called a Maafee 
sunud) from Raja Buhvunt Sing to Gholam Ahmud. 

On the 4th of September, ISil, Shookr-oollah handed 
over to Jykishen Das, as a security for the balance then 
due to him, the Maafee sunud, under which the pro- 
perty was held, with two other papers relating to it, 
the particulars of which are not stated, and granted 
a mortgage bond, which, after stating the balance 
due, was in these terms : — ‘ ‘ In consideration of 
the said sum [Es. 23,645. 2a.], I pledge the vil- 
lages of Lehurtara, Cheetoopoora, and a fourth share 
in J ait poor a, purchased with my own funds, in the 
name of my sou, Gholam Ahmud, together with three 
papers ; viz. one a Maafee sunud, bearing the signa- 
tuie of Raja Rulwunt Sing, and two others, viz. one 
an original deed, and the other a copy, till the sum 
be paid. I promise to pay the said sum in three 
years, when I shall receive back the papers. Should 
the term expire and the debt not be paid, then I will 

(a) 2 Ben. Sud. Dew. Rep. 162, 

V-37 

...r 
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iiioi’tg's§'<3 or sell tlie Sciid. vill&ges elsewlieie, dud. pdj 

the money due to tlie house.’' 

The debt not having been paid at the prescribed 
period (three years from the date of the security), 
Jykishen Das took possession of the mortgaged 
property, and i*emained for seveial years in pos- 
session. 

On the 21st of July, 1819, a large balance remain- 
ing due to him, he filed a plaint in the Provincial 
Court of Benares, the terms of which are not in evi- 
dence, but from the final decree made in the suit, it 
appears that the Plaintitf set forth his bond, alleging 
that the debt remained unpaid, and sought justice. 
It would seem, therefore, to have been a prayer for 
what, in a Court of Equity in England, would be called 
general relief, or such relief as the circumstances esta- 
blished at the heariirg might, in the opinion of the 
Court, entitle the Plaintiff to call for. That relief 
would be, if the case were established, a personal de- 
cree against Shookr-oollah, if alive, or against his 
assets if he were dead, and' a sale or mortgage of the 
specific joroperty pledged to satisfy the demand. 

To this plaint, Shookr-oollah put in an answer, not 
suggesting that the propei'ty in question belonged to 
his son, but denying the bond and the debt to the 
Plaintiff; admitting that he had deposited with the 
Plaintiff the title deeds of the property, but alleging 
that the deposit had been made by way of suretyship 
for a third person, from whom nothing was due to 
the Plaintiff. 

Now, it must be admitted, that the answer of Shookr- 
oollah would bo no evidence against Qholam Ahmud, 
unless it had, in fact, been put in, as the Plaintiff in 
his replication . alleges, by Gholam Ahmud himself, 
under his father’s seal; but of this there is no evi- 
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deuce. However, after an answer had been put in, 
and before replication, Shookr-ooUah died, leaving 
Oholam Ahnmd, his son and heir, and as such his 
representative in the suit; and by the proceedings re- 
cited in the decree, it appears that on a petition being 
filed by the Plaintitf, representing that the Defendant 
Had died, and praying that a notification might 
issue, calling on his son Gliolam AJimud to appear, 
an order for the issue of this notification was passed 
on the 16th of May, 1821. 

Gholam AJimud, therefore, at that time, if not sooner, 
had plainly notice of the suit; he became a party com- 
petent to assert all lights v,diich he had, either in his 
individual or representative capacity. According to 
the practice of Courts of Equity in England, he 
ought to have been originally a party, as having, what 
we should term, the legal estate ; but if there was -any 
informality in not making him a party at first, all sub- 
stantial objection was removed when he was brought 
before the Court, at a period of the suit which en- 
abled him to bring forward any claim which he had. 

Seeing the answer which had been put in by his 
father, which answ^'er dealt with the property as be- 
longing to the father, the son makes no complaint of 
it ; and when a replication is filed, respecting the 
Plaintiff’s title, a rejoinder was called for, and we 
presume filed, but no title appears at any time to have 
been set up by Oholam AJimud in himself. 

The cause did not come on for hearing until the 
12th of August, 1825, when this bond appearing to 
have been executed on an insufficient stamp, the 
Judge of the Provincial Court, instead of giving the 
Plaintiff an opportunity . of applying to the revenue 
officers to affix the proper stamp, which was after- 
wards done; or proceeding, as he was pressed to do, 
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to take evidence of the debt due, which, with the de- 
posit deeds, might have established the Plaintiff’s de- 
mand, very improperly dismissed the suit with costs. 

Against this decree an appeal was, with great reason, 
brought to the Sudder Adatvliit at Allahabad; the pre- 
cise period does not appear, but we collect, from what 
afterwards took place, that the appeal must have been 
lodged very shortly after the decree. 

The cause came before the Sudder Court, on the 
10th of December, 1828, when the Court directed in- 
quiries to be made and evidence to be taken with 
reference to the accounts and the facts of the case, 
independently of the bond, which, for want of a pro- 
per stamp, could not be received in evidence ; a great 
many witnesses were examined, and much evidence 
was taken, and on the 11th of February, 1835, the 
cause came on for hearing before Mr. Colvin, one of 
the Judges of the Sudder Court. 

Amongst other evidence then produced, was an 
amal-dastak, from Oholam Ahmud, to the tenants of 
the estate, directing them to pay their rents to the 
Plaintiff, the mortgagee. Is it possible that there 
could be stronger evidence in favour of the Plaintiff’s 
claim under the mortgage, or more conclusive proof 
that Gholam Ahmud could set up no title in himself 
in opposition to it? 

Mr. Colvin was of opinion, most properly, that the 
decree of the Court of Benares should be reversed, 
and stated his view of the case in these terms : — 
“Although the bond, has not been executed on a 
stamp of Es. 8, as required by Eegulation VII. of 
1800, but has been written on a stamp of only eight 
anas, and is, consequently, inadmissible in a Court of 
justice; but the claim of Plaintiff (Appellant) was 
brought into Court under the ledger accounts, as well 
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as under the bond, and from the evidence of the wit- 
nesses, the report of the treasurer, and the translator 
of the account books, elicited in the inquiry, as far as 
it has been prosecuted, in pursuance of the order of 
the Stidder Bewanny Adaivlut, of Calcutta, dated the 
10th of Decemlyer, 1828, viewed in connection with 
the answer to the plaint filed by Respondent’s ancestor, 
in which he acknowledges that he was security to the 
house for Meer TJssud Ali, the TaJisildar; that he deli- 
vered the title deeds to Plaintiff for his satisfaction ; 
that the amal-dastah was drawn out in Plaintiff’s 
name by Sheikh Gholam Ahnmd, his son; and from a 
reference to the anial-dastak bearing’ Respondent’s 
seal, which has been filed by Appellant, the claim of 
Plaintiff (Appellant) under the ledger account, of the 
fidelity of which there is not the least doubt, is fully 
proved and established in my opinion to the satisfac- 
tion of the Court; under these circumstances, the 
claim and appeal of Appellant should be decided in 
his favour, and the decision of the Provincial Court 
should be set aside; and with this view of the case, 
no further inquiry is deemed necessary.” 

The Judge here relies upon the deposit of the deeds 
and the amal-dastah as part of the evidence establish- 
ing the Plaintiff’s demand. Noav, unless the demand 
was against the particular estate, the deposit and the 
amal-dastah were of no importance ; he, therefore, 
manifestly considered the claim as established against 
the property. 

As the decree of the inferior Court was to be re- 
versed, it became necessarv that tlie case should be laid 
before another Judge of the Sudder Court; and, ac- 
cordingly, in the end of March, 1835, the case came 
before Mr. Turnbull,, who directed application to be 
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made by the Plaintiff to the revenue authorities to 
have the defect in the stamp on the mortgage bond 
remedied. This was done, and the application having- 
been granted, the case was brought again before Mr. 
TurnhuU, who pronounced his decree on the 15th of 
June, 1835, in these terms: — “According to the rea- 
sons 'in the proceeding of the aforesaid Judge and the 
papers in the suit, I am also of opinion, that the 
claim of the Plaintiff has been satisfactorily proved; 
accordingly, a final decree is passed, that the appeal 
of Appellant be decreed to him ; the decision of the 
Provincial Court of Benares, dated the 12th of August, 
1825, be reversed and set aside; that the whole of 
the costs of the two Courts be paid bj Respondent ; 
and that, suing out execution of this decree. Plaintiff 
do recover the amount claimed, with interest theieon, 
at the rate of one rupee per cent, per mensem, from 
the date of institution of suit to the date of payment, 
together with the costs, from the estate and effects of 
Sheikh Shookr-ooUah, deceased, the ancestor of Re- 
spondent.” 

It mil be observed, that this decree does not direct 
payment out of the specific property charged, which 
may, perhaps, be accounted for by circumstances 
which we shall presently advert to ; but that the claim 
was considered established, and intended to be satis- 
fied out of that property, as part of the assets of 
Shookr-oollah, and as specifically charged, there can- 
not be the smallest doubt, from the terms of the de- 
cree of the two Judges to which we have referred. 

The first Judge distinctly states, as proved, the 
deposit of the title deeds and the amal-dastak of Gho- 
lam Ahmud; and the second Judge adverts to and 
concurs in the reasons of the first, and receives the 
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mortgage bond in evidence. It is plain, therefore, 

that the Plaintiff’s case was held to be established, Douglas 

V. 

and the mortgaged property treated as the property the 

^ Collector 

of Shoolcr-ooUah. It would have been extraordinary of 

if it had been otherwise; the only person who could 

set up an adverse title, Gholam AJimud, had been for 

thirteen years before the Court a party in the suit, 

litigating and resisting the Plaintitf’s rights, on other 

grounds, but had never set up what, as regarded the 

mortgage, would have been a conclusive answer ; an 

adverse title in himself. 

Unfortunately, however, in the interval between the 
dismissal of the suit and the final decree on appeal, 
transactions had 'taken place which brought the Plain- 
tiff into conflict with a more formidable antagonist 
than Gholam Ahmud or Shoohr-ooUah, and prevented 
him from reaping the fruit of his decree. 

It seems, tha't previously to 1825, Gholam Ahmud 
had taken to farm some part of the Grovemment reve- 
nue, and in that character had become a defaulter and 
a debtor to the Government, and the Collector of Be- 
nares thought fit, in 1825, or early in 1826, to seize 
the villages, the subject of the Plaintiff’s mortgage, 
and to take steps for bringing them to a sale, in order 
to satisfy the demand against Gholam Ahmud. 

The villages having become the property of Gholam, 

Ahmud, as heir of his father, subject to his father’s 
debts, would, of course, to the extent of Gholam 
Ahmud’s interest, be liable to any demands against 
him, but in what mode this particular liability to the 
Government had been created, is a question involved 
in much obscurity ; for two totally different and in- 
consistent accounts have been given by the Collector, 
as will presently appear- 
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Jykislien Das hereupon, whose suit had indeed been 
dismissed in the inferior Court, hut who had appealed, 
or was about to appeal, to the Suclder Court, presented 
(as he alleges, and as we think, for the reasons we shall 
state, he has sufficiently proved) a memorial to the 
Collector, stating his claim, and praying that the sale 
might be stayed. No attention being paid to this 
memorial, he petitioned the Provincial Court of Be- 
nares to interfere. Nothing effectual ha\ing been 
done by that Court, the Plaintiff finally applied to the 
Budder Court of Calcutta. At what time the petition 
was presented does not appear, but it came before 
the Judge, Mr. Courtney Smith, on the 18th of April, 
1827. • 

It was not known in Calcutta at the time, whether 
the sale had been actually made or not. In point of 
fact, the principal portion of the property had been 
sold in November, 1826. 

The Judge of the Sudder Court, therefore, made 
this order. “The petition of Appellant, complaining 
of the Collector’s proceedings, touching the sale of 
certain villages mortgaged to Appellant, and praying 
that an order may issue, prohibiting the sale, or direct- 
ing the proceeds of the auction sale to be held in de- 
posit, until a final decision should be passed by this 
Court, and setting forth other matters; also copies of 
two proceedings of the Provincial Court of Benares, 
dated respectively the 28th of April, 1826, and the 
10th of February of the current year; also copies of 
two petitions on the part of Bhotvanideen, which were 
filed in this Court, on the 14th of the current, accom- 
panied by the prescribed stamp, and which are num- 
bered 13, 14, 15, 16, and 17, were this day perused. 
As the sale has taken place, or is about to take place, 
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for a claim of G-overnment in the Ahbari Mahal, an 
order prohibiting the sale, or directing the sale pro- 
ceeds, which are not in excess of the Government de- 
mand, to be held in deposit, cannot issne from the 
miscellaneous department. If there be a surplus of 
the sale proceeds, the Provincial Court are competent 
to issue the necessary orders; there is, consequently, 
no necessity for an order of this Court. Should the 
decision of the Provincial Court be eventually re- 
versed, and Api:)ellant’s claim be decreed to him by 
this Court, and Appellant considers that his claim to 
the lands is stronger than the claim of G-overnment, 
he will be competent to bring a regular suit against 
Government. ’ ’ 

The learned Judge appears to have thought, and, in 
our opinion, to have justly thought, that if the Col- 
lector, with full notice of the PlaintMf’s equitable 
claim, thought tit to sell the estates as the property of 
Gholam Ahmud, in whose name they were held, with- 
out noticing the Plaintiff’s claim, the Plaintiff would 
have a clear equity against the proceeds in the hands 
of the Collector, if his claim should be ultimately esta- 
blished, and this upon the most obvious principles of 
moral justice, recognised and acted on as safe grounds 
of decision by the Court of Chancery in England. 

When the Plaintiff’s claim was ultimately esta- 
blished, he himself was dead, and had made a Will, 
appointing the Government his executor ; his Will 
was disputed, and it v/as not until the year 1838 that 
the Will was established, and on the 5th of November, 
1838, the plaint in the present suit was filed in the 
Court of Benares. 

The suit was instituted against the Collector of Be- 
nares, as having received the proceeds out of which 
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1851. the Plaintiff’s clemaiid. was to he satisfied; against GTio- 
DouGi^s Imn Alimud and his mother, Lado Begwn (the '«\idow 
THE of Shookr-oollah), and against several other Defendants 
COLLECTOR purchased the estates at the sale made by 

BENARES. Collector. 

The reason for mahing Gholuin Adiwiud s mothei a 
party was this: The Plaintiff alleged that Gholam 
Alinvad, being required to give security as farmer 
of the revenue, forged a deed of dower in the name 
of his father, Shookr-oollah, in favour of Lado 
Begum, and that Lado Begum and Gholam Ahmud 
then joined in pledging the estates to the Collectoi, 
for due payment of anything which might have be- 
come due from Gholam Ahmud. The plaint taking 
this view of the Collector’s claim, alleged various 
reasons to show that the pretended deed of dower was 
fictitious, and •that Lado Begum never had any claim 
to the property, and it charged the Collector with 
having omitted to make the necessary inquiries, and 
to take proper precautions before he accepted the 
security. It alleged distinctly the proceedings in the 
former suit ; that application had been made to the 
Collectgr to stay the sale till the Plaintiff’s claim was 
formally disposed of; that application had afterwards 
been made to the Court of Benares, and finally to the 
Sudder Court of Galmtta, with such effect as we have 
already stated. The relief sought was to this effect: 
that although this sale was in every sense open to re- 
versal by a Court of Equity, yet, on consideration 
that, after the reversal of the sale, the property 
must still be sold in satisfaction of the claim under 
the Sudder decree, and Plaintiff would receive the 
proceeds, and that double trouble would be incurred; 
Plaintiff, therefore, relinquishing his claim for reversal 
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of sale, and holding that he was entitled to the sale 
proceeds, on the ground that it was pledged in mort- 
gage for his dues, as declared by the Sudder decree, 
lias filed his petition for the claim before mentioned, 
and prayed for a decree, that, as usual, justice might 

V 

lie obtained by the institution of the suit. 

Though the plaint was filed in November, 1838, no 
answer was put in by the Collector till May, 1840. 
"Whether he was the same individual who had been 
engaged in the transactions with Qholam Ahmud does 
not appear. It is to be hoped that he was not ; but 
the transactions referred to had all taken place in his 
office, and memorials of them were, or ought to have 
Tieen, found, and he had had abundant time to inform 
liimself of the particulars. 

The answer of the Collector began in these words:— 
‘ That Shookr-oollah, father of Sheikh Gholam Ahmud, 
one of the Defendants, during his lifetime, and, after 
liim, his widow, held possession of the villages in 
JMaafee, in the name of Gholam Ahmud their son. 
'That Sheikh Gholam Ahmud took the farm of the 
uAkhari Mahal of Zillah Benares, and gave these 
tliree villages as secuifity on the part of his mother ; 
and caused a securitv-bond to be executed bv his 
mother. That mother and son joined interests for 
their joint profit. That a balance fell due from the 
^khari Mahal, and the property was sold by auction 
ill 1226 and 1227 Fusli, in notification of the balance 
clue to Grovernment, the usual notification having first 
Tneen issued. That the balance was not liquidated 
thereby.” The answer then stated, that Shookr-oollah 
Inad other property, and insisted, that in the decree of 
1835 no mention is made of these villages. 

The statement here is, that the villages, though 
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held in the name of Qholmn Ahmud, were, in fact, the 
property of Slioohr-oollah, and that the claim of the 
Grovernment upon them was founded on a deed exe- 
cuted by his widow. 

The Defendants, the purchasers, put in distinct an- 
swers. Raja Ishree Persad Narain Sing, one of them, 
insisted, that the sales had been loubliely made by the 
Collector, who had received the purchase-money, and 
given each purchaser a deed of sale and possession, 
and that each purchaser got possession under his 
purchase. 

The two other purchasers, Rai Sri Kishen and Rai 
Ram Kishen, insisted, that the suit was contrary to 
the practice of the Court. “That Plaintiff does 
not sue for the reversal of the sale and possession of 
the villages, for the Plaintiff is clearly satisfied with 
the sale, and, therefore, he has not sued for its re- 
versal, but to recover from Government the amount 
proceeds of the auction, which have been paid into 
the treasury of the Benares Collectorate, together 
with interest thereon.” That, under those circum- 
stances, these Defendants were improperly made parties 
in the suit. 

A most conclusive replication to the answer of the 
Collector was filed by the Plaintiff, on the 26th of 
June, 1840. After showing that the Collector had 
in truth admitted the Plaintiff’s title, it insisted, that 
if the Collector, when he took the security on these 
villages, had made due inquiry, or called for the title- 
deeds, he would not have been misled with respect to 
the charge upon the property. It then proceeded to 
refer to the petitions which had been presented to 
stay the sale, and proposed to produce them in proof. 
YV'e shall state the passage, because it is most ipaate- 
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rial, both with reference to the merits of the case and 
the extraordinary proceeding afterwards adopted by 
the Court. “ Eigdithly. That when it was discovered 
that Laclo Beg-mn’s security was the consequence of 
Gholam AJmmd’s fraudulent conduct, and a petition 
was filed in the Collector’s office, even then the Col- 
lector did not abstain from the sale. That Plaintiff 
will file copy of that petition also. Ninthly. That 
Avhen the Collector advei’tised the villages aforesaid 
toi auction sale, then also a petition was filed, and 
another petition was given in to the Provincial Court. 
That the order of the Provincial Court was to the 
effect, that when the time of sale should arrive the 
necessary oidei would be given ; but, in the intsTim, 
Plaintiff’s suit was dismissed. That Plaintiff again 
petitioned the Collector, stating, that he had appealed 
his suit to the Sudder Dewanny Adawliit, that his 
action against the property was pending, that the pro- 
perty was in mortgage, and prayed that it should not 
be brought to sale. That thereupon the Collector 
passed an order in effect, that the Plaintiff’s suit hav- 
ing been dismissed, no order could issue. That since 
Plaintiff had, without ceasing", petitioned the Provin- 
cial Couit and the Collector pleading" his regular suit, 
and complained of the security and Gholam AJimud, 
it was nowise right that the security should have been 
accepted, the property sold, and the .sale-proceeds of 
the mortgaged property appropriated ; indeed, these 
acts were beyond the competence of the Collector.” 

The Plaintiff: here refers to petitions presented to 
the Collector to stay the sale, one before and one after 
the dismi.ssal of this suit, and to an order made by the 
Collector upon the latter. These, therefore, were 
documents in the Collector’s own office; and a copy of 
one of them the Plaintiff offered to file in evidence, 
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To tliG 3.iis\VGr ot tliG otliGr Dot Giid-ciiits tlis 
also filed a replication, insisting, that they had either 
notice of his title, or had purchased without due 

inquiry. 

On the 3rd of August, 1840, Uaja IsJiree Persacl 
Narain filed a rejoindei", insisting, that he had no 

notice, and had been guilty of no laches. And, on the 
15th of August, 1840, the other purchasers filed a re- 
joinder, insisting, that the proper course for the Plain- 
titf to have pursued would have been, if he disputed 
the sales, to have taken proceedings to reverse them, in 
which case the purchasers would have obtained back 
theii’ purchase-money from the Oovernment ; but that 
as the Plaintiff distinctly offered to confirm the sales, 
he ought to confine his claim to the proceeds, and 
not to sue the pui'chasers and the Collector at the 

same time. 

The Plaintiff seems to have felt the force of this 
reasoning, for, at a subsequent period, he dismissed 
these Defendants from the suit. The exact date of 
this proceeding does not appear. We mention it now 
in order not to embarrass the statement of the case as 

against the material Defendants. 

Had the suit gone to hearing on the issue tendered 
by the answer of the Collector, there could have been 
no doubt about the result ; but instead of this, the 
Court took, what appears to us, a very extraordinary 


course. 

On the 4th of August, 1840, the suit (in which it 
is stated, in the proceeding referred to, “ the evidence 
was called for”) was brought up in the presence of 
the vakeels qf the parties. No rejoinder had been 
filed by the Government vakeel, and as against him, 
the only material party, the cause seems not to have 

been at issue, y ' 


} 
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On this occasion several questions were put by the 
Court to the Plaintiff’s vakeel, as to the year in which 
his client got possession of the mortgaged property, 
and the year in which he was dispossessed of it, and 
other matters. We are at a loss to understand the 
object of these questions. The vakeel not being pre- 
pared at the moment to answer them, the cause was 
adjourned for two days. 

^ On the 6th of August, accordingly, the cause ap- 
pears to have come on again, when the Government 
vakeel is said to have represented “ that in the answer 
which he had before given in to the Plaint, many 
facts relating to the transaction had inadvertently 
been omitted,” and he asked the Court’s permission 
to file a supplemental answer, which was granted by 
the Court, and on the 2nd of November, 1840, the 
answer having been prepared, an order was made by 

the Court “ that it be filed, and that the cause be 

again brought up after eig-ht days or more. ’ ’ 

The answer which was filed was by no means con- 
fined to stating facts relating to the transaction which 
had been inadvertently omitted. It was in utter con- 
tradiction of the statements which had been made in 

the first answer. Instead of alleging, that the pro- 

perty had belonged to Shookr-oollah and his widow, it 
alleged, that it had never belonged to Shookr-oollah, or 
his widow, but that it was always the property of 
Gholam Ahmud ; instea.d of relying, as before, on a 
mortgage by the widow and Gholam Ahniud, it alleged, 
that no mortgage of it had been made by either of 
them, but that Gholam Ahmicd being the owner of the 
estates, and indebted to the Government, these vil- 
lages, as his property, were sold for the debt. 

The leave to file a supplemental answer is stated to 
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liave been given under section 5, Beg. IV. of 1793, 
whicli is certainly very general in its terms ; but it is 
mucb to be regretted if tire practice of tbe Court be 
such as to warrant what has here taken place, if a 
Defendant, after having put in an answer stating facts, 
which are within his own knowledge, or which he has 
the full means of ascertaining, may afterwards, on 
finding that he has no defence as the case stands, do 
what fte Defendant has here been permitted to do; 
if he is at liberty, without any affidavit of the circum- 
stances, without any explanation of the nature of the 
error which has been committed, or in what it has 
originated, or what is the correction to be made, or 
what the omission to be supj)li6d, to make a totally 
new case, and state facts at direct variance with the 
statement in the first answer, and of course com- 
pletely change the issue in the cause. 

The replication to this answer, after alleging that 
the course of the Government cancelling and annul- 
ling the contents of their first answer was unprece- 
dented, and alleging, as we think very reasonably, 
that the object of a supplemental answer was to sup- 
ply what might have been omitted, and not under the 
designation of a supplemental answei to nullify the 
first ; proceeded to re-state the original case, particu- 
larly charging and relying, by the eighth paragraph, on 
the various proceedings which had taken place by 
petition to the Collector, and otherwise,- to stay the 
sale pending the Plaintiff’s appeal from the decree of 

1825. 

To this replication, the date of which does not 
appear, the Government filed a rejoinder on the 28th 
of jQ.-nuQiT'y, 1841. At this time, at least, the papers 
in the office had been examined ; but so far from 
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there being the slightest denial of the facts alleged by 
the Plaintiff with respect to the applications to stay 
the sale, the replication alleges in so many words, that 
the statement on that subject is favourable to the 
cause of Grovernment ; for the Sudder Court, notwith- 
standing that a petition was filed praying for a post- 
ponement, would not interfere in the demands of the 
Government. 

Now, we find by the 5th section of the Regulation 
before referred to, that the Defendant in his rejoinder 
is simply to deny the truth of the reply of the Plain- 
tiff, or the parts of it which he ‘ means to dispute. 
Here, so far from denying those facts, the Defendant 
founds his defence upon them, and we must treat 
them as admitted. It is a mistake to assimilate (as 
was done at the hearing) these proceedings to the 
practice in the Court of Chancery in England. There 
the Plaintiff has the means of compelling a distinct 
answer, “yes” or “no,” to any allegation which he 
makes, and, therefore, it is not sufficient for him to 
say such or such a fact is not denied by the answer, 
he must read an admission of it. The proceedings 
in the Indian Courts are of a totally different cha- 
racter. 

The cause being now at issue was again brought 
before the Court, on the 30th of JanuaTy, 1841, when 
it should seem, that, according to Regulation XXVI. 
of 1814, sec. 10, the Judge ought, after putting such 
(Questions as he thought necessary to the vahccls, to have 
pointed out to the parties the facts material to be proved, 
and called for evidence upon them ; but instead of this, 
various questions having befen put to the Plaintiff and 
his vakeel, and the answers taken down, the bearing 

or importance of which we do not understand, the 
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Oil the 26th of April, 1841, 

^ case was adDOuuied. un 

d^as came on once more, when, it is stnte , 

inspected, and without taking evidence, or, a 
COLLECTOR appears hearing the parties, the Jndg g 

BENARES, (dismiss the suit, aSbloIll & , j - rxronf but 

which not only there is not a shadow p > 

which is directly contradicted by the whole em eu 

n* the villages had 

of the transactions, namely, tnat me & 

a with the funds of She« Oholan 
L had, therefore, been properly sold for payment of 

his debt to Government. course 

We are quite at a loss to comprehend the conr 

which the Judge took upon this occasion, or to rec 

cile it with any view of law or of justiee. 

The coarse which the Plamtitt insisted ong . . 
been taken, is very distinctly pointed out in his petitio 
of appeal to the Sudder Court of Allahabad Jj 

that after the tour pleadings had been filed, it behoved 
the principal Sadder Arnin, in accordance with the pro- 
vions of section 10, Eeg. XXVI. of 1814, to have re- 
corded a proceeding specifying the point or point ^ 
be established, and calling for evidence for and ^gains 
the claim, with reference to the purport of the plai 
and answer, from the parties respectively, in order that 
each of the parties might file his evidence for_ or 
against the claim, from which full investigation mig _ 
be had, and the merits of the case fully developed. 
He concluded his petition of appeal m these terms 
. “ -That the Collector, in his supplemental answer, 
asserts that the property sold by auction was puT- 
chased with the funds of Gholmi Ahmud ; and the 
principal Sudder Amin also declares, that the pro- 
Irty was purchased by Gholam Ahnmd ; now, Plain- 
tiff (Appellant) consents to rest his whole case on 
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this one point ; that if, frona the record of the case, 
the deeds of sale, and the papers in the Collectorate, 
it shall appear that the property was purchased with 
the funds of Qliolam Ahmud, then Plaintiff consents 
that it shall be excepted from his claim ; otherwise, 
on the simple proof of it being the property of Sheikh 
Shookr-ooUah, Plaintiff is entitled to a decree on the 
ground of Plaintiff’s claim being entitled to a prefer- 
ence with reference to the claim of Government. On 
the above grounds, therefore. Plaintiff (Appellant) 
prays that the decision of the principal Sudder Amin 
be reversed, and his claim be decreed as justice re- 
quires.” He added to this petition, as an exhibit, the 
decree of 1835. 

This petition appears to have come before Mr. Tay- 
ler, the Judge of the Sudder Court, on the 5th of 
June, 1841, and to Mr. Tayler the proceedings in the 
Court below seemed as irregular and unwarrantable as 
they appear to us. He accordingly called upon the 
Court below to explain its proceedings, and required 
a report as to whether any. proceeding had been re- 
corded in this suit, in conformity with the proceed- 
ings of section 10, Reg. XXVI. of 1814, and in what 
respect the questions put by the principal Sudder 
Amin to the Plaintiff were relevant to the cause. To 
this requisition the ’following report was returned by 
the Judge, on the 10th of July, 1841 “ The facts 

are as follows, viz. after the four pleadings had been 
completed, a notification was issued, specifying that 
the ease would be taken after eight days ; subse- 
quently thereto, the case was brought up, when it 
appeared to me unnecessary to call for evidence in 
favour of, and against, the claim ; consequently no 
such proceeding was recorded, and the ease was de- 
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cided. As the suit was brought to recover the sale- 
proceeds of the village of Leliurtara from G-overu- 
ment, by right of a decree, declaring the validity of 
the mortgage, prior to the filing of the decree, the 
questions aforesaid were put with the view of ascer- 
taining the nature of the mortgage ; when, however, 
Plaintiff put in the decree, and it appeared therefrom 
that it was not passed against the mortgaged villages, 
it did not appear right to cause Q-overnment to refund 
the sale-proceeds, and the claim was in consequence 
dismissed.” 

It is impossible to avoid expi’essing some astonish- 
ment that any Judge could so entirely have miscarried, 
in the discharge of his duty, as the principal Sudder 
Amin appears by his own report to have done. 

There were only two courses which it was possible, 
with any share of reason, to .adopt: the one was, if the 
proceeding were regarded as a supplemental proceed- 
ing to the suit of JyhisJien Das against Shoohr-oollah 
and Gholam Ahmud, and the facts were considered to 
be sufficiently established on the part of the Plaintiff, 
to make at once a decree in his favour; the other was, 
to direct the evidence to be taken, and give the parties 
an opportunity of establishing their respective allega- 
tions. To dismiss the suit, under such circumstances, 
was utterly out of the question. 

On the 12th of October, 1841, the cause came on for 
hearing before Mr. Tayler, who considered, very pro- 
perly, that the great question was, whether the vil- 
lages in question were the property of ShooJcr-oollah; 
for if they were, they were clearly subjected by the 
decree of 1835 to the demand of the Plaintiff, and if 
they had been sold b;/ the Collector as the property of 
Gholam Ahmud , with notice of the Plaintiff’s equitable 
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claim, tlie Plaiiitilf had a plain right to recover the 
amount which had been received by the Collector. 

Upon both these points, the latter of which, indeed, 
was not in controversy, Mr. Tayler was of opinion in 
favour of the Plaintitf, for reasons distinctly stated in 
a very able judgment, and he accordingly pronounced 
his decree, that the decision of the principal Sudder 
Amin, of Benares, be overruled, and that the Plain- 
titf do recover from the Collector the amount of his 
decree, to the extent of the amount which may have 
been appropriated from the sale-proceeds, and carried 
to the credit of the Covernment, together with in- 
terest thereon from the date of the institution of the 
suit to the time of payment, and that the Plaintiff’s 
costs, with interest from the date of the decision to 
the date of payment, be paid by the Collector. 

The decision of the inferior Court being reversed, it 
became necessary that the papers should be laid before 
another Judge of the Sudder Court (Mr. F. Currie), 
who, unfortunately, differed from Mr. Tayler, and 
thought the suit should be dismissed; and the third 
Judge, Mr. G. Potoney Thompson, concurred in that 
opinion, and, accordingly, the suit was dismissed with 
costs ; the Plaintiff having been actually refused the 
opportunity of gmng evidence in support of his ease, 
if it were hot already proved. 

We are clearly of opinion, that the decree must be 
reversed, and judgment given in favour of the Appel- 
lant. 

The case itself is one of the simplest description. 
The Plaintiff’s testator having an equitable mortgage 
on the villages in question, of which the legal title 
was in Ahmud, institutes a suit against the 

mortgagor to recover the amount of his demand. 
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Pending the suit, and while GJiolam Ahmud, the repre- 
douglas sentative of the mortgagor, is a party to it, the Collector 
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sells tlie property as if it Yv^ere GJiolam Ahmud^s 1111111 - 
ciimbered estate, suppressing all mention of the mort- 
gage of which he had notice. The demand in the ori- 


ginal suit being established, this suit is brought to re- 
cover the amount which had been realised by the sale. 

The objections founded on the Regulations of Limi- 
tations have obviously no bearing in the case. There 
has been a continued and uninterrupted claim from 
1818 to the present time. As little ground is there 
foi the objections founded on the Regulations with 
lespect to Government sales. It is said that when 


pioperty is sold by the Government for general debts, 
and not for arrears of revenue, they sell only the 
interest of the debtor, and do not guarantee the title. 
This^ may be very true, and it is an important dis- 
tinction between the two classes of sales, but it has 
no bearing upon the present case. Here the Govern- 
ment officer, having notice of an incumbrance, which 
is only an equitable charge on the property, snp- 
pi esses all mention of it in the advertisement of sale, 
and conveys away the estate to the purchasers as xin- 
incumbeied, and receives the full value as if it were 
flee fiom mortgage. Can there be a clearer equity 
to call foi repayment: or could there be a grosser 
injustice than to sue the purchasers? if indeed against 
them any case could be established, which is very 
doubtful. 


The only doubt which we have felt is, whether a 
strict adherence to form might require us to remit 
the case back to India^ in order to give the Govern- 
ment an opportunity going into evidence to prove 
the allegation in their supplemental answer, that the 
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property really belonged to QJiolam Ahmud. But, 
upon a minute examination of the proceedings, and a 
careful consideration of them, we are of opinion, that 
it was not competent to the Collector in this suit to 
dispute the ownership of Shookr-oollah. The Col- 
lector claimed under or in right of Oholam Ahmud, 
and as against him we consider the demand to have 
been established upon the estate, as part of Shoohr- 
oollah’s assets, by the decree of 1835, and we tbinV 
that Mr. Tayler took a correct view on the subject in 
his judgment. 

We shall humbly advise Her Majesty, therefore, to 
reverse the decree complained of, and to direct the 
amount received by the Collector from the sales of the 
villages in question, with interest thereon, according 
to the rate payable in such cases, to be applied, as far 
as they will extend, in payment of the Appellant’s 
demand. The Appellant must have his costs of the 
suit below against the Collector, and must, of course, 
be repaid what he has paid to the Government. 

We have gone at so much length into the case, not 
only on account of its importance in point of value, 
and because such detail was requisite in order to ex- 
plain more clearly the grounds of our judgment, but 
because some of the irregularities which have taken 
place are of a character which we think it may be 
useful to bring to the attention, not only of the Courts 
in India, hvA of the authorities at home, who, we are 
very sure, are desirous that justice should be admi- 
nistered in these Courts fairly and indifferently, be- 
tween themselves and their subjects. 
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In be Rajah Bommakanjeb Bahadoob.* 

On appeal from the Sudder Dewanny Adawlut at 

Madras. 

Decree— Execution), — Btay of — Delay in applying — Effect. 

Motion to rescind order of the Sudder Court, at Madras, for the execution, 
of a decree pending an appeal, and to stay execution, refused, on the ground 
of the length of time that had elapsed from the making of the order and the 
probability of its having been acted on in India. 

This was an application to stay execution of a de- 
cree of the Sudder Deivanny Court, at Madras, pend- 
ing an appeal to England. By the decree of the Sud- 
der Court, it was declared, that the Defendant (the 
Petitioner) was liable for principal and interest upon a 
mortgage bond. The Petitioner appealed from that 
decree to England. After the allowance of the ap- 
peal, the Court, upon the petition of the Plaintiff, and 
his depositing security, by an order, dated the 24th 
of December, 1851, directed execution of the decree. 
The Petitioner presented a petition to the Sudder 
Court for stay of execution, offering to give security 
for satisfaction of the decree, which the Court re- 
fused. The Petitioner now presented a petition pray- 
ing that the order of the 24th of December, IS^l, 
might be rescinded, and that, upon his giving security, 
execution might be stayed. 

Mr. in support of t^^ 

It was unjust to order execution of the decree of 
the Sudder Court, pending an appeal, the Petitioner 

_* Present: Members of the Judicial Committee , — The Lord Jus- 
tice Cranworth, the Lord Justice Knight Bruce, the Right Hon. Dr. 
Lushington, and the Eight Hon. Sir Edward Ryan. 
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having' offered ample security for satisfaction of the 
decree if affirmed here. Execution of a decree is 


stayed pending an appeal to the House of Lords. 
Even if the Court below refuse it, the House of 
Lords will stay execution (a). So also in writs of 
error, execution is stayed, 3 Hen. VII., c. 10. From 
the nature of the appellate jurisdiction of this Court, 
the practice must be the same as the House of Lords. 


1852. 

/// re 
KaJAH 
BOMMA- 
RANJEE 
Bahadoor. 


— [Sir Edtvard Ryan -. The appeal in this case is from 
the 8 udder Dewamiy Court; now, the course pursued 
by the decree holder in this case seems to be perfectly 
regular, and in accordance with the practice of the 
Native Courts, as laid down in Macpherson (h). There 
is no provision in the Charter for staying execu- 


tion pending an appeal to England from the 8ud- 
der Courts. It is different in the Supreme Court, for 
there special provision is made by the Charter (c).] 


Lord Cranwobth : 


The order complained of was made on the 24th of 
Decemher, 1851, and has most probably been acted 
upon: it is too late to make this application, which 
must be refused. 


(^0 MiHtqucen’s Prac. of Ifousc of Tjords, 239. 
(7}) ‘‘On civil prcx-ediire/^ p. 349, 504. 

(c) Madras Charter, 26th Dec., 1800, el. xhaii. 
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5th July, 
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In ke Rajah Vassaeeddy Lxjtchmeputty 

Naidoo.* 

On petition from. Madras. > 


Decree— Execution pending appeal — Delivery of valuaMe property without 
security — Propriety — Order of Privy Council — Refusal hy lower court to 
enforce — Jurisdiction of Privy Council to issue peremptory order — 
Third party — Reservation of rights of. 

Ill suits before the Sudder Dexvanny Adawlut at Madras, that Court decid- 
ed ill favour of A. ; and pending appeals to England by B, and others, put A. 
into possession of the disputed estates, which were of great value, with- 
out taking from him the security required by Mad. Reg. YIII. of 1818, 
sec. 4.^ The Judicial Committee of the Privy Council reversed the de- 
cree of the Sudder Deivamiy AdaxvUit, and directed that Court to put B. 
into possession of the estates. Pending the appeals the Board of Revenue 
took possession, sold a portion of the estates for satisfaction of arrears of 
revenue, and^ became themselves purchasers. The Sudder Dewanny Court 
declined to interfere or carry into execution the Order in Council con- 
firming the report of the Judicial Committee, on the ground, that the es- 
tates^ were then in the possession of the Madras Government. Upon a 
petition by B. to th’e Judicial Committee complaining of such refusal, a 
jieremptory order was issued, commanding the Sudder Dewanny Adawlut 
forthwith to carry into execution the Order in Council made on the 
appeals, and to direct the Collectors of the districts in which the estates 
were situate to put B. into possession, according to the terms of the 
Order in Council. 

The application being ex parte was postponed for notice to be given to 
the East India Company and the Board of Control, of the petition and 
proceedings. 

This was an application upon petition, by Lutchme- 
piitty Naidoo, for a peremptory order addressed to the 
Judges of the Sudder Dewanny Adawlut at Madras, 
commanding them to carry into execution an order of 
Her Majesty in Council, confirming a report ’of the 
Judicial Committee of the Privy Council, made in the 
joint appeal of “ Rungania v. Atchama” and “ Atchama 
w Ramanadha’^ (a), and praying, that the Petitioner 

* Present : Members of the Judicial Committee , — Lord Cran- 
worth, Lord Justice Knight Bruce, the Right Hon. Dr. Lushing- 
ton, the Right Hon. Sir Edward Ryan, and the Right Hon. Sir 
John Patteson, 

(a) See case reported, 4 Moore^s Ind. App. Cases, 1, 
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migiiL be put into possession of tlie lands and otlier 
property, the subject of the appeals, and which was 
awarded to him by such report and order. 

The petition, after setting forth the fact of the in- 
stitution of the suits in India, alleged, that at the 
period when the decrees of the Provincial and Sudder 
Court, appealed from to England, were pronounced, 
the whole of the property claimed by Rungama, as 
guardian of the Petitioner, was under attachment and 
management of the Collectors appointed by the Board 
of Eevenue, acting in the districts of Guntoor and 
Masidipatam. That on the 6th of Mag, 1833, while 
the appeals to England w'ere pending, Vassareddy 
Bamanadha Baboo presented a petition to' the Sudder 
Deivanny Adaivlut, praying that Court to cause posses- 
sion of the property to be delivered over to him. 
That by a proceeding of the Court, on the 10th of 
June, 1833, it was stated, Vassareddy Bamanadha 
Baboo could obtain possession of the property only 
on giving security, and that there was a specific rule 
in his case wdiich required that he should furnish 
security ; and the prayer of his petition was rejected. 
That the rule referi’ed to by the Court in their pro- 
ceeding, 'was Reg. VIII. of 1818, which enacted as 


follows: — “ The Court of Sudder Adawlut may either 


order the judgment passed by them to be carried into 
execntiou, taking sufficient security from the party in 
whose favour the same may be passed, for the due 


perfo 



rmance of such order or decree as His Majesty, 
sirs or successors, shall think fit to make on the 


appeal, or suspend the execution of their judgment 
during the appeal, takmg the like security in the 
latter case from the party left in possession of the 
property adjudged against him; but in all cases se- 


Y 2 
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cui'ity is to be gi\-en by Appellants to tlie satisfaction 
of tlie S udder Adawlut, for the payment of all such 
costs as the said Court may think likely to be in- 
curred by the ai)peal, as w(‘11 as for tlie performance 
of such order or judgment as His Majesty, his heirs 
or successors, may tliink til lo give thereupon ; and 
after receiving such security, the Sudder Adawhit are 
to declare the a]:)i)eal admitted, and to give notice 
thereof to the Appellant and Resixmdent respectively, 
tliat they may take measures, tlie one to prosecute, 
the other to defend, the cause, in aiijieal before His 
Majesty in his Privy ('ouiieil, according to the esta- 
blished mode of [iroceeding in similar cases.” 


That in tlie. montli of Jaiiiiari/, 1834, Vasi^areddi/ 
Raiiiauadha Baboa ])i-esented anotlier ])otition to 
same Court, pra>’ing that he might be placed in 
session of tlie iiroiierty pending the apyieal upon 
giving the security re(|uired liy the above-recited 
gulation VIII. of 1818. That in a proceeding of 
Court, dated the 14th of April, 1834, the Court 
stated that it was a point formally decided by them, 
that no security was to Ik; retpiired for the Hovern- 
ment tribute, but merely for the Zemindar’s mesne 
lirofits, exclusively of the tribute; and they ordered, 
amongst other things, that it should be referred to 


the Collectors of Gunf aor and Masulipatam, to report 
to the Court the aggregate gross receipts payable to 
the Zemindar in the Y assareddy estates for the Fnslif 
year 1230 (a.i>. 1820-1), or its annual average during 
the whole period of their management. That in a 
proceeding of the Court, dated the 21st of July, 1834, 
they stated, that they were of opinion, that the ends 
of justice would be answered by fixing the amount of 
security at B.s. 250,000, and it was ordered, that the 
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Provincial Court of the Northern Division should call 
upon Vassareddy Ramanadha Bahoo to furnish good 
and suflieient security in that sum j and that on Ms 
producing competent security to that amount, to be 
approved of by the Rudder Dewanny Adawlut, the 
property be placed in his possession. That there- 
upon Vassareddy RarmnadJia Baboo presented a peti- 
tion to the Rudder Court, praying to be informed 
whether the security of Rs. 250,000, so required by 
the Court, was for the whole period during which the 
appeal might be pending, or for what term. That in 
a proceeding of the Rudder Court, dated the 8th of 
Reptember, 1834, it was stated, that the period for 
which the security was, by the order of the 21st of 
July, 1834, required, was for one year only, and that at 
the expiration of that period, the Rudder Court would 
issue such further instructions as to security as might 
then appear expedient and equitable. That subse- 
quently, in the same year, Vassareddy Ramanadha 
Baboo petitioned the Rudder Court for an allowance 
out of itlae property, and the Court granted him an 
allowance of Rs. 1,200 per mensem, but ordered 
that he should find security for that sum. That on 
the 31st of March, 1835, Vassareddy Ramanadha 
Baboo presented a petition to the Rudder Court, 
in which he stated, that he had been unable to find 
security for the allowance of Rs. 1,200 per mensem, 
and prayed that the allowance might be granted to 
him from the funds in deposit in the Court, without 
security. That in a proceeding of the Rudder Court, 
dated the 27th of April, 1835, it was stated, that it 
was essentially necessary that Vassareddy Ramanadha 
Baboo should furnish security for the eventual refund- 
ing of all payments made to him from the property in 


1852. 

' . — ^ 
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dispute, and the prayer of his last-mentioned petition 
was refused. 

That in the month of July, 1836, Vassareddy Ra- 
manadha Baboo presented a petition to the Sudder 
Court, in which he represented the condition to which 
the property had been reduced, in consequence, as he 
alleged, of its continuing under the management of 
the Bevenue officers of Government, and submitted 
certain statements of the Collectors of Quntoor and 
Mas-ulipatam aforesaid, showing the arrears of Govern- 
ment tribute then due, and prayed the 8%idder Court 
to place the property in his possession without se- 
curity, on the condition of his entering into an agree- 
ment not to dispose of it by sale, &c., before a de- 
cision should have been received on the appeal pre- 
ferred to his late Majesty in Council. That Rungama, 
as guardian of the Petitioner,, also presented a petition 
to the Sudder Court, praying that the last-mentioned 
petition of Vassareddy Ramanadha Baboo might not 
be granted. That in a proceeding of the Sudder 
Court, dated the 27th of July, 1836, it was stated, 
that it appeared to the Court that there could be no 
question that there wmuld be no net profits from the 
property for several years to come, and that, con- 
sequently, on that account there could be no neces- 
sity for requiring any security whatever, previous 
to ordering the property to be placed in possession 
of Vassareddy Ramauadha Baboo, and it was ordered 
as follows,— “ The Court direct that whatever lands 
the Collectors of Guntoor and MasuUpatam may have 
in their charge belonging to the Vassareddy estate, and 
attached under the order of the Provincial Court, be 
delivered over to the Petitioner, Ramanadha Baboo. 
The Court, therefore, resolve that a copy of these 
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proceedings be transmitted to the Provincial Court in 
the Northern Division, for their information and gui- 
dance, commanding them by precept, to instruct the 
Collectors in the districts of Guntoor and MasuUpatam 
to deliver over to the Petitioner, Ramanadha Baboo, 
such of the lands belonging to the Vassareddy estate 
as they may hold under attachment. ’ ’ That in pur- 
suance of the above order of the Rudder Dewanny 
Adawlut, P assareddy Ramanadha Baboo was placed in 
possession of the property in dispute, without giving 
the security required by section 4, of Eeg. VIII., 
1818. 

That the Petitioner attained his majority in the 
month of March, 1837. That at divers periods in the 
years, 1838, 1839, and 1840, and while the appeals 
to His late Majesty in Council were still pending, the 
Petitioner presented petitions to the Board of Re- 
venue, complaining that Vassareddy Ramanadha Ba- 
boo was wasting and mismanaging the estates, and 
playing the Board of Revenue to issue an order to 
put the estates under the management of the Col- 
lectors of Masidipatam and Guntoor, until the decree 

of His Majesty in Privy Council should be made in 
the appeals. 

That in a proceeding of the Rudder Dewanny Adaw- 
lut, dated the 2nd of May, 1842, it was declared as 
follows: — “ The Board of Revenue, in their letter of 
the 20th of January, 1842, intimated to the Rudder 
Adawlut, that circumstances indicative of g'ross mis- 
management, and an intentional disregard of his 
engagements, on the part of Vassareddy Ramanadha 
Baboo, having been represented to them in recent re- 
ports from the Collectors Guntoor, they had desired 

that officer to exercise his discretion in attaching the 
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estate, should the Zemindar fail to make payments 
commensurate with his collections, and that they have 
been since apprised by a letter, dated the 8th of 
January, 1842, that it has been found absolutely ne- 
cessary that the estate should be taken under manage- 
ment, which has accordingly been done. The mis- 
management of V assareddy Ramanadha Baboo resting 
upon information in possession of the Revenue autho- 
rities, the Rudder Adaivlut resolve to direct that a 
copy of the translations of the petitions recorded 
above, together with a copy of these proceedings, be 
transmitted to the Provincial Court in the Northern 
Division, commanding them by precept to instruct 
the Collectors of Guntoor and Masulipatam to inquire 
into and report upon the charges made against V assa- 
reddy Ramanadha Baboo, of having made away with 
the proceeds of the estate during the period it was 
under his management, under the orders of the Rud- 
der Adawlut, of the 27th of July, 1836.” 

That some time in the year 1842, possession of the 
property in dispute was taken from V assareddy Ra- 
manadha Baboo, and resumed by the Collectors of 
Guntoor awdi Masulipatam, 

That on the 30th of June, 1843, and pending the 
appeals, the Chintapully and other in the 

Zillah of Guntoor, hemg a portion of the property 
in dispute, were advertised for sale, for arrears of 
revenue due to the Government, amounting to 
Rs. 26,22,921. 

That on the 5th of June, 1843, the Petitioner pre- 
sented a memorial to the Governor in Council at 
Madras, and on the same date a like memorial to the 
Board of Revenue, in which he protested against the 
intended sale, and prayed that a stop might be put to 
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it until the final decision of the appeals. That the 
Governor in Council, by an order dated the 19th of 


iS52' 


In re 

June, 1843, referred the Petitioner to the Board of vas^s” 
Revenue. That on the 3 th of June, 1843, the Board nficHME- 
of Revenue, in answer to the memorial, informed him nTidoI 
that the advertisement of the intended sale of the 
Vassareddy for arrears of revenue, had ema- 

nated under the orders of Government. That on the 
28th of February , 1846, while the appeals were pend- 
ing, the portion of the property in dispute, previously 
mentioned, was again advertised to be sold on the 1st 
of April, 1846, in satisfaction of arrears of revenue, 
lhat on the 28th of March, 1846, the Petitioner pre- 
sented a petition to the Governor in Council at Ma- 
dras, praying that the sale might be postponed until 
the decree of Her Majesty in Council should be made, 
or that the whole of the Vassareddy estates might be 
made over to him, on condition of his paying punc- 
tually the Government tribute, and a sum of Rs. 

50,000 i5er annum, in liquidation, of the arrears due 
to the Government. That this petition was returned 
to the Petitioner by the secretary to the Government, 
on the 21st of Ai^ril, 184:6, mth the following indorse- 
ment:— “ The Petitioner is informed that the reso- 
lution of Government, dated the 20th of January,- 
1846, on the subject of the Guntoor Zemindaries, is 
final, and that the Petitioner’s I'equest cannot be com- 
plied with.” 

That on the 30th of Morc/t, 1846, the Petitioner 
piesented a petition to the Collector of (riwitoor, pray- 
ing that he would protect the portion of the property 
in dispute from sale, until the decree of Her Majesty 
in Council should become known. That on the 6th 
(A April, 1846, this petition was returned to the Peti- 
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tioiier by the Collector, with the following indorse- 
ment: — “The Vassareddy estates were, under the 
orders of Government, put up to public sale for 
arrears, and brought in on behalf of Government, on 
the 1st inst. The request of the Petitioner cannot be 
complied with.” 


That on the 29th of February, 1848, the Judicial 
Committee of the Privy Council, to whom the 
appeals had been referred, agreed to report to Her 
Majesty, that the decree, of the Sudder Dewanny 
Adatvlut ot Madras, dated the 14th of MarcJi, 1832, 
should be reversed. That Her Majesty in Coun- 
cil Avas graciously pleased to approve of this re- 
port, and by a decree, dated the 2nd of March, 
1848, it was ordered and decreed (amongst other 
things) that the decree of the Sudder Deivanny Adaxv- 
hit should be reversed, as in the declarations in the re- 
13ort set forth and recommended, and the causes were 
thereby remitted to the Sudder Dewanny Adawlut at 
Madras, to do Avhat was necessary to give ^fect to 
the declarations in the report, Av^hereof the Judges 
of the Sudder Dewanny Adawlut of Madras, for the 
time being, and all other persons whom it might con- 
cern, AA'ere to take notice and govern themselves ac- 
cordingly. 

That under and by force of this decree, and by 
virtue of Eegulation V. of 1804, the Petitioner Avas 
entitled to be put in possession of the whole of the 
property in dispute, freed and discharged from all 
arrears of Government tribute or revenue which had 
become due during his minority. That by Regula- 
tion Y. of 1804, section 4, it is enacted as follows: — 
“ The lands of incapacitated proprietors shall not be 
answerable for the payment of public revenue assessed 
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tliereon ; and if the next collections of any year shall 


prove unequal to the discharge of the fixed assess- 
ment, the deficiency shall be made good by the sur- 
plus collection of future vears: Provided always, that 
the allowance for the support of the proprietors shall 
be paid as well in years of deficient as of surplus 
produce.” 

That on the 23rd of December, 1848, and after the 
arrival in India of the aforesaid Order in Council, the 
Court of Sudder Deivanny Adaivlut made an order, 
reciting the receipt by the Court of a despatch from 
the Honourable the Coui*t of Directors, together with 
the decree of Her Majesty in Council, and with in- 
structions to take the proper measures for carrying 
the orders of Her Majesty in Council into execution, 
and for recovery on behalf of the East India Company 
of the expense incurred by them in bringing the eases 
to a hearing, and the Sudder Dewanny Adaivlut then 
proceeded to make the following order: — “ Before 
issuing the usual orders for the full execution of the 


decree of Her Majesty in Council, the Sudder Addw- 
ki resolve to direct the Civil Judges of Ountoor and 
Masidipatam to take the necessary steps in commu- 


nicating with the Collectors 


of those districts to 


secure 


by immediate attachment, such property, real and 
personal, as may belong to the parties above men- 
tioned, with the exception of PuUoory Caly Doss, the 
third Respondent in appeal No. 11, of 1827, who has 
been exonerated by the decree of the Privy Council 
from all liability on account of the costs and it- was 
“ ordered that extract from these proceedings be sent 
to the Civil Judges of MasuUpatam and Guntoor, hj 
precept returnable in ten days from and after its 
receipt,” 
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That oil tlie 29tli of Jannari/, 1841), (he Petitioner 
presented a petition to the Sadder Adawlut, wherein, 
among other things, the Petitioner complained of cer- 
tain illegal acts committed by Ramauadha Baboo in 
attempting to remo\’e certain of the iirojierty, funds 
and furniture, to which the Ihditioner was entitled 
under the aforesaid decree, and reipiesting that Fa6’.sa- 
reddy Ramanadha Baboo might be arrested for the 
purpose of securing the costs incurred, and to enable 
the Petitioner to obtain a restitution of the property 
which had been improperly made away with by him, 
and praying that the Court would immediately issue 
the necessarv order for the release of the estates from 
attachment, for the iiurpose of restoring the estates 
to the Pe'tiitioner. d’hat the Sadder Deieaitai/ Adaadnt 
took no notice of the Petitioner’s last-mentioned 
petition. 

That on the 11th of January, 184S), the Board 
Kevenue published an advertisement for the sale 
the remaining portion of the proiierty and estates, 
adjudged by the decree of Her Majesty in Council to 
belong to the Petitioner, which advertisifment was as 
follows: — “Notice is hereby given, that unless the 
sum of Rs. 28,06,737, being the balance of peiaheush, 
including interest outstanding uii to the 20th of 
cember, 1848, against the- undermentioned estates, c. 
posing Nundegamah Zemindary, belonging to 
Vassareddy Ramanadha Baboo, Zemmdar ” (being part 
of the estate and property declared by Her Majesty’s 
decree in Council to be the property of the Peti- 
tioner, and ordered to be delivered into the possession 
of the Petitioner), “ shall have been liquidated on or 
before Monday, the 12th of February’ 1849, the sale 
of the said estates will, agreeably to the instructions 
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conveyed by the Board of Revenue, in their proceed- 
ings dated the llth of December, 1848, commence at 
the Colledtor’s cut cherry, at Masulipatam, on that date, 
and will continue until the whole shall be sold.’’ 

That on the 8th of February, 1849, the Petitioner 
presented a petition to the Sudder Dewanny Adaivhit, 
in which he protested against the intended sale as 
wholly illegal, and prayed that it might be stayed 
until the Petitioner should be put in possession of the 
same, and until the regular course prescribed by the 
Regulations had been adopted by the Board of Re- 
venue. That in a proceeding of the Sudder Dewanny 
Adaivlut, dated the 12th of March, 1849, the Court 
declared that they had refererd, on the subject of the 
Petitioner’s last-mentioned petition, to the Board of 
Revenue, and that from the reply of the Board the 
Court had learnt that the Masulipatam Vassareddy 
estate (being the estate of the Petitioner, against the 
sale of which he had petitioned the Court) had been 
purchased on account of Government, on the 12th 
of the then last preceding month, and they further 
declared that they must decline to interfere further in 
the matter, and ordered that the prayer of the Peti- 
tioner should be rejected. 

That on the 2nd of April, 1849, the Petitioner 
again petitioned the Sudder Dewanny Adawlut, to put 
in foi'ce the decree of Her Majesty in Council. That 
in a proceeding of the Sudder Detvanny Adawlut, dated 
the 16th of April, 1849, the Court directed, among 
other things, as follows : — ‘ ‘ In conformity with the 
decree of Her Majesty in Council, and with reference 
to the order of ih.e Sudder AdawLt#, dated the 23rd 
of December, 1848, directing the civil Judges of Gun- 
toor and Masulipatam to take proper measures to 
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secure, by immediate attachment, such property, real 
and personal, as may be found to belong to the above 
parties, the Sudder Adawhit now direct that the civil 
Judges be commanded by precept returnable in six 
months, from and after its receipt, to carry the decree 
into full execution.” 

That the order of the Court referred to in the last- 
mentioned proceeding had reference solely to the 
levying of costs from the Petitioner and the other par- 
ties in the appeal, and the direction of the Court to 
■the civil Judges of Gimfoor and Mcmdipatam, to carry 
the said decree into full execution, was limited to so 
much of the decree as relates to the levying of costs, 
and was not an order directing the civil Judges to 
put the Petitioner in possession of the property to 
which he is entitled, in order and by virtue of the 
decree of Her Majesty in Council. 

That on the 21st of December, 1850, the Petitioner 
presented a petition to the G-overnor in Council of 
Madras, praying that the Petitioner might be put in 
possession of the estates and property, in conformity 
W'ith the decree of Her Majesty in Council. That 
on the 24th of Deceynber, 1851, an answer was re- 
turned by the order of the Governor in Council to 
this petition, as follow^s: — “ The Government cannot 
accede to the I'equest contained in this petition. ” 

That on or about the 23rd of February, 1851, the 
Petitioner presented a petition to the Zillah Court of 
Guntoor, -prajing for the delivery into his possession 
of the estates and property,- and of Es. 300,000, 
awarded to him by the aforesaid decree. That in a 
proceeding of the Zillah Court of Gimtoor, dated the 
14th of March, 1851, the Court stated as follows: — 
“ The Court cannot interfere in the matter, and the 
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Petitioner must address himself to the Sudder Adaiv- 
lut, who will detei'mine as to the propriety of com- 
■ plying or not with the request of the Petitioner.” 


That the Petitioner liad wholly failed in his at- 
tempts to obtain from the Suddei- Dewanmj Admvlut, 
or from the Board of Revenue, or from the Governor 
in Council, at Madras, possession of the estates and 
property awarded to him by the decree of Her Ma- 
jesty in Coiineil ; and the decree remained up to the 
present time unexecuted, although a period of more 
than four years had elapsed since the decree was 
made ; and the Petitioner sutfered under the grievous 


hardship of a refusal on the part of the Sadder De- 
wanmj Adaivlut, to interfere on his behalf, for the 
purpose of carrying into execution a decree of Her 
Majesty in Council in Ills favour, which decree com- 


manded the Court to do v/hat is necessarv to aive 
effect thereto. That the Petitioner had no other 


means of redress open to him than by appealing to 
Her Majesty in Council, and obtaining a peremptory 
order, commanding the Sudder Dewanny Adaivlut and 
all other persons whom it may concern, to carry, wiih- 
out further delay, the aforesaid decree into effect ; and 
the petition prayed that Her Majesty in Council would 
be pleased to take the petition into Her most gracious 
consideration, and to grant him a peremptory order 


addressed to the Judges of the Sudder Dewanny 
Adawlut, or to such other persons and authorities as 
to Her Majesty should seem fit, commanding them 
to execute the decree of the 2nd of March, 1848, and 
to put the Petitioner in possession of the land and 
other property awarded to him by the aforesaid decree. 

This petition was specially referred to the Judicial 
Committee, 


1852. 
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5th July,* 
1852. 


The petition came cn to be heard ex parte, on 
the 16th of June, 1852, when their Loi’dships ordered 
it to stand over for service of the petition and notice ’ 
of the proceedings to the Board of Control and the 
East India Company. They were served, but the 
East India Company alone appeared. 

Upon the petition being opened, 


im 


Mr. Wipram, Q. C., and Mr. K J. Lloyd, Q. C., 
for the East India Company, took a prf'limi- 
nary objection to the hearing. 

The East India Company appear in deference to 
the Court’s wish, but being entirely ignorant of the 
facts alleged in the petition, we submit, that tlie jMdi- 
tion ought not to be now proceeded with, until 
Petitioner has taken proper steps in India to brine- 
the Madras Government before the Court ; am 
insist, that the Court has no jurisdiction in 
matter ; for having made a decree I’emitting 
causes to India to do certain acts, the appellate 
juiisdiction is gone, and to entertain the petition 
IS to exercise original jurisdiction, there being now 
no suits before the Court. The Petitioner has mis- 

aken his remedy, as the proper course fo.. 
to have pursued, was to have taken procee 
in India, by citing the Government, or he migiu. 
have brought a suit against the revenue authorities 
for the illegal sale of the estates. Kirt Chmidei 
Uoy -v. The Government {a). We submit, th.., 
proceedings complained of may be perfectly ri«p 

* Present: The Eight Hon. Dr. Ln.shington, the RWU 
Sir Echyarcl Eyan, and the Eight Hon. Sir John Patteson. " ' 

(«) 1 Moore’.s Ind. App. Cases, 383, 
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and in conformity with the Regulations, but that we 

do not appear to defend the Madras Grovernment, or 

the Sudder Court Judges, who have not been seived 

with this petition ; but to urge that necessary in- 

quiiies ought to be taken to ascertain the legality of 

the acts of the Government before the petition can 
be disposed of. 

Di. Lushington: "We must now hear out the peti- 
tion, and then determine - the proper course to be 
adopted. 


Ml. Bethell, Q. C., Mr. Forsyth, and Mr. Wors- 
ley, for the Petitioner. 

First. The present application is well founded. 
The Petitioner does not ask the Court to interfere 
with third parties not before the Court. All that the 
petition prays is, that the decree of the Queen in 
Council may be carried into effect by the Sudder 
Court. What the Petitioner sought from the Sud- 
der Court was a^ precept to the Collectors, directing 
them itio put him in possession of the frait of his de- 
cree: if the Sudder Court had complied with that 
leqiiest, and the Collectors refused to obey the pre- 
cept, the Petitioner had his remedy in India, but by 
the Sudder Court holding its hands, the Petitioner 
has no alternativ^e but to apply here. But, secondly, 
upon the merits. There are two circumstances suffi- 
cient to justify the interference of this Court to pro- 
tect this property from destruction. In the first 
place,, the Wi/ddcr Court was not warranted in per- 
mitting Ramanadha Baboo to be put in possession of 
the ^estates vuthout taking the security required by 
s Reg. VIII. of 1818, sec. 4; and, again, the 


y-42 


z 


1852. 

" — 

In RE 

Rajah 

Vassa- 

REDDy 

Lutchme- 

PUTTY 

Naidoo* 



316 


OASES IN THE PRIVY COUNCIL 


1852- 
' — , — ^ 

In re 
Kajah 
VaSSA' 
REDDY 
LUTCHxME- 
PUTTY 
NAIDOO. 


proceedings of the Revenue authoi’ities in first causing 
these estates to he sold for G-overnment arrears, and 
then buying them in themselves ; and that after a de- 
cree, awarding possession to the Petitioner is to over- 
rule the decree of this Court, and render its execution 
impossible. It would be most unjust, after the Peti- 
tioner has obtained a decree in his favour, to make 
him institute a fresh suit in India to obtain posses- 
sion, because the 8n drier Court miscarried in not 


enforcing the decree of this appellate Court. There 
is no such course lorescribed by the Madras Regula- 
tions ; on the contrary, the Regulations treat the Col- 
lector as the servant of the Court. By Reg. XXYIT. 
of 1802, see. 25, if the Collector omit or refuse to 
obey the process of the Court, then the Court from 
which the process issues may fine him. It is ana- 
logous to a process in this country, issuing out of 
the Court of Queen’s Bench, where if the shex-iff re- 
fused to obey the writ of the Court it would fine him 
for contempt. In the same way the Collector ought 
to have been called upon by’ the Court, by’ precept, 
to have carried the decree into execution. Another 
impoitant question is, that the Petitioner wms a 
minor. The estate was not under the Court of 
Wards, therefore Reg. V. of 1804 does not apply; 
but Reg. X. of 1831, see. 2, cl. 1, in clear terms de- 
clares, that arrears accruing during minority shall not 
be a charge upon the estate, so as to entitle the Go- 
vernment to sell the estate in satisfaction of arrears. 



Mx. Wigram, q. C., and Mr. E. J. Llogd, Q. C., 
for the East India Company. 

fis petition IS quite novel, and no authority has 

cited to justify the application. The petition 
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makes a complaint against two parties ; first, against 
the Judges of the Siulder Court personallj^ for not 
having performed their duty ; and, secondly, against 
Bamanadha Bahoo, the party put in possession by the 
Siidciei Com t. If It is realty intended to make any 
personal complaint against the Jiidges for contumacy 
to the order of this Court, they ought to have been 
personalty served vdth the petition, that they might 
answer the charges. We only appear as representing 
the East India Company, and are entirety unac- 
quainted with the statements contained in the peti- 
tion. But we submit, that the Madras Government 
has a title paramount to the parties to the original 
appeals ; the Government are no parties to the de- 
ciee ,• they stand in the position of a landlord in pos- 
session of a leasehold estate for arrears of rent. The 
property ought not to be taken from the Government 
vdthont giving them an opportunity of being heard. 
They have a paramount title, and ought to have been 
cited ^ by petition. This is not a proceeding in rem 
but in personam. We are not acquainted with the 
praetiee of the Courts in India in circumstances like 
he present. ^ It may not be necessaiy for the Peti- 
tioner to institute a fresh suit to get possession. In 
he Court of Chancery in this country, if a new 
claimant intervenes, pending litigation, the Court will 
not decide the ease against the third party, without 
giving him an opportunity of being heard ; under 

some circumstances a -new suit i<= 
against him, you serve him with notice of a peti- 
tmn, asking hihi to give effect to a decree which he 
The same thing could perhaps have 

Reg. XIL of 1809, sec. 11 , 
the revenue is a primary charge, 

z2 


is interrupting, 
been done, in 
el. iv., shows 
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and that the Government is bonnd to look to tlie 
proprietor de facto as distingnished from the pro- 
prietor de jure. It is a question which cannot be satis- 
factorily determined without going into evidence ; we 
ask, therefore, that the petition may stand over, to en- 
able the Government of Madras to inform the Court 
what the facts really are, as at present the statements 
are ex parte. No doubt there are other facts which 
are material to be considered before the ease is de- 
cided. It may be an omission of the Siidder Court to 
put the Petitioner into possession, but that cannot 
affect the idght of the Government, which is qtiite 
independent of any proceedings the party may have 
taken in the Court below. 

The Right Hon. Dr. Lushingtojt : 

Their Lordships have taken into consideration this 
petition, which prays, that Her Majesty will ])e 
pleased to grant a peremptory order, addressed to the 
Judges of the Court of Siulder JDeivannij Adaudut, or 
to such other persons and authorities as to Her Ma- 
jesty shall seem fit, commanding them to execute the 
decree of Her Majesty in Council, bearing date the 
2nd of March, 1848, and to put the Petitioner in pos- 
session of the land and other property awarded to him 
by the decree. 

Their Lordships feel that in entering upon the con- 

are placed, for seve- 
ral reasons, in a position of considerable dijfiictiltY t 
First, on account of the entire novelty of the pro- 
ceeding, this being, so far as any of its are aware, the 
very first time that any complaint has been addressed 
to the Judicial Committee, of the non-execution of a 
decree pronounced by them which has been confirmed 
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by Her Majesty in Council. And, again, we expe- 
rience some difficulty from tbe circumstance, that all 
the facts Avbicli are stated in these proceedings are 
ontiiely coo and "\\^e have had no opportunity 

of ascertaining Avhether they are in strict conformity 

with the papers to Avhich reference is made in the 
petition. 


So far as we are enabled to judge from this petition, 

the Siidder Court seems to have been of opinion, that 

the property in question having been seized by the 

Boaid of Revenue, and being* in possession of that 

Boaid, they had alone a rightful title, with Avhich the 

biuide) Couit could not interfere, and consequently 

they conceived, that having ascertained that fact, they 

had discharged their duty, and no more depended 

upon them. M e are not in a situation to say whether 

that determination, on the part of the Sudder Court, 

Avas well founded or not. We think it would have 

been infinitely better tor all parties, if the grounds on 

AAhich the Sudaer Court pi'oceeded had been set forth 

in a more regular form, for the consideration of their 
Lordships. 

There are other circumstances in. this case, which, 
provided they are incapable of explanation, certainly 
tend to show that the present Petitioner has been 
subjected to very great hardship and detriment. We 
allude to the circumstance of security not having been 
taken, in conformity Avith Reg. VIII. of 1818, sec. 4. 
We are now speaking, as already observed, solely 
upon Avhat appears before us ex parte, and, therefore, 
we do not intend to pronounce any decisive judgment 
upon it f but, supposing all the circumstances stated 
in the petition to be true ,• it would appear that this 
piopeity AAas put into the hands of Itamanadha 
Baboo, pending the appeals ,* that it has been wasted 
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and dilapidated, and the whole jproperty exhausted, in 
consequence of seexirity not having been taken. It 
is not, however, necessary to allude further to that 
point. 

Their Lordships, taking all these circumstances into 
their consideration, have determined to adopt the fol- 
lowing course, by which course, we trust, the rights of 
the East India Oompany, if they have taiy, or the 
rights of the Government of Madras, or any other 
persons purchasing under them, will be protected, and 
which will also enable the Petitioner to put the Court 
in motion, so that he may have ail that he is justly 
entitled to under the decree. 

We intend to advise Her Aiajesty, that the Sudder 
Adaivlut be directed forthwith to carry into execution 
the Order of Her Majesty, and to direct the Collector 
to put the Petitioner into possession of the property, 
according to such order made in the decree, reserving 
to the Madras Government, and all persons, except 
the Eespondents in the original appeal, the right to 
appear for their interest, if any. 

The report of the Judicial Committee of the Privy 
Council, dated the 5th of July, 1852, and the Order 
in Council made thereon, was as follows : — 

“ The Lords of the Committee, in obedience to 
your Majesty’s said order of reference, have this day 
taken the said jootition into consideration, and having 
been attended by counsel on behalf of the Petitioner, 
and likewise on behalf of the East India Company, 
theii Lordships do this day agree humbly to report to 
your Majesty as their opinion, that the said Court of 
Budder Deivanmj Adawlut, at Madras, ought to 
ordered forthwith to carry into execution Her 
jesty’g Order in Council of the 2nd of March, 1848, 
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made upon the hearing ot the said appeal, and to 1852- 
direct the Collectors of Guntoor and Masulipatam, 
and those districts in which the Vassareddy estates vassa^ 
aie situated, to put to the Appellant, Rajah- Lutchme- itfTrifMi.- 
putty jyauioo, in possession of the said property, in putty 
pursuance of the report of this Committee, of ’the 
29th of February, 1848, and of Her Majesty’s Order 
in Council, ot the 2nd ot March, 1848, ajrproving the 
same, reserving- to the Madras Government, and to 
all persons, except the liespondents in the original 
appeal, the right to appear for their interest, if any. 

Hei Majesty havdng taken the said report into 
consideration, was iileased, by and with the <idvice of 
Her Privy Council, to approve thereof, and to order, 
as it is hereby ordered, that the said Court of Rudder 
Deivamiy Adaivlut, at Madras, do forthwith carry into 
execution Her Majesty’s Order in Council, of the 2nd 
of March, 1848, and that the said Court do direct 
the Collectors of Guntoor and Masulipatam, and of 
those districts in which the Vassareddy estates ai‘e 
situated, to put the Appellant, Rajah Lutchmeputty 
Naidou, Bahadoor, in possession of the said property, 
in pursuance ol the report of the Judicial Committee 
of the Privy Council, of the 29th of February, 1848, 
and of Her Majesty’s said Order in Council, of the 
2nd of iParo/g 1848, approving the same, reserving 
to the Madras Government, and to all persons, except 
the Respondents in the original appeal, the right to 
appear for their interest, if any. Whereof the Judges 
of the said Court ot Rudder Dewanuy Adawlut at 
Madras, for the time being, and all other persons 

whom it may concern, are to take notice and govern 
themselves accordingly.” 



CASES IN THE PEIVY COUNCIL 



KE SiBNARAllT GhOSE.* 


On ijetition f rom the Supreme Court at Calcutta. 


I'racliee — Privy Council — Special leave 
to impoif,e conditions <j7i appellants. 


to appeal — Grant of — Jurisdiction 


Where this Court grants leasee to axipeal, under the general jurisdiction of 
tlie Queen in Council, it will impose such terms upon the party aipx)lyiiig, 
as the special circumstances of tiie case require. 


Appeal admitted from an order contirming the report of Commissioners 
in a xjartition suit, although the apx>ealable value rvas under E.s. 10,000, the 
amount prescribed by the Order in Council of the lOth of April, 1838. The 
Petitioner (the Plaintif:) had offered to compensate the Defendant, if the 
rexiort of the Commissioners was varied. The Judicial Committee, in grant- 
ing leave to apjieal, put the Petitioner nxoon terms of lodging in the Council 
Onice, within four months, a certificate of recognizance to the Queen in 
the sum of £1,500 for such compensation and costs as might be awarded. 


8th Feb. 
iSS3- 


This was a petition for leave to appeal from certain 
orders of the Supreme Court at Calcutta, made iu a 


partition suit brought by the Petitioner against one 
Holladhur Doss. The petition alleged, that the Peti- 
tioner and one Holladhur Doss were jointly seised as 
tenants iu co mm on of a piece of land at Jorebagdun, 
iu the town of Calcutta, containing twelve cottahs ; 
that the Petitioner instituted a suit on the equity, side 
of the Supreme Goni't at Calcutta, against Holladhur 
Doss, for partition of the land ; that the cause was 
heard by the Supreme Court, who made the usual 
decree for partition, and that a commission of parti- 
tion was issued under such decree, authorising the 
commissioners to make such partition ; that a re- 
turn was made by the commissioners on the 19th 
of September, 1851, by wMi they recommended 
that the piece of land should be divided into two 


“Present; Membei-s of the Judicial Committee, —The Chief 
Justice of the Court of Common Pleas (Sir Jolm Jervis), the Eight 

Right Hon. Sir Ecl-\vard Ryan, and the 
Higlit Hon. Sir John Pattesci)t. 
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shares, by a line directly north and south, and thereby iSs 3 - 
allotted to the Petitioner five half equal twelfth parts, 

to be enjoyed by him in severalty ; and also aUotted ^ghose"' 
to the Defendant for his share, to be held in severalty 
exclusive of Petitioner, all that portion on the west 
which abutted on one of the houses and premises of 
the 1 etitioner, namely, the house which contained the 
senana or female apartments of his family, so as to 
separate and divide the opposite house and premises 
of the Petitioner, being the public dwelling-house 
of himself and family, whereby the Petitioner was 
excluded from a passage to the house containing the 
zenana. That the Petitioner filed exceptions to this 
return, urging that the partition was opposed to the 
justice of the ease and to his claim to have the last- 
mentioned piece of ground to the extreme west, or 
that portion of it which would atford the Petitioner a 
passage from his own house to the other ; that this 
last-mentioned part was of no more value to the De- 
rendant than any other portion, but that the same 
was of great and peculiar value to him. That the 
exceptions were called on for argument, but that in 
consequence of the absence of his counsel to argue 
the exceptions, the same were overruled, as of course ; 
and that on the 13th of January, 1851, an order was 
made confirming the Commissioners’ return. That 
on the 29th oi March, 1852, he petitioned the Su- 
pi erne Court, that the order of confirmation should 
be set aside, and the exceptions restored to the Board, 

for the purpose of being argued before the Court, and 

having the whole matter explained, the Petitioner 
offering to pay the costs of the Defendant which might 
be incurred by the rehearing, which he thereby offered 
to expedite, but that the Court refused his petition 
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i 8 s, 3- oil the 2Dlh of March, ISo'i, and proceedings were 
had before the J^Iaster to settle the draft cxniA'eyaiiees. 

BNAR/ 

GHOSE. 


siBNARAiN Petitioner presented a petition to the Su- 


preme (Jourt within six months, for leave to appeal 
to EuglOi'iul, submitting, as a cause ol appeal tiom 
these orders, that on examining the |)iaii annexed 
to the return, it would be found, that by the partition 
which the Oommissioners had made, all communiea- 
tioii was stopped between the I’etitioner’s family house 
and his dwelling-house, that i.-., lietween his Baytuck- 
liannah and the liouse conlaining the iemale apart- 
ments ; that each of these two buildings was wonli 
more than Bs. 50,000, and, therefore, such a parti- 
tion not only exposed him and his family to the 
greatest inconveiiience, but also largely ileteriorated 
the value of his property ; that he was re;idy and 
thereby offered the Defendant Its. HOO for each of 
the six coltahs allotted to him, although the (Jommis- 
sioiiers had, on the evidence betore them, vidued each 
cottah at only Bs. 400 ; that the loss and inconve- 
nience to the Petitioner had lieen occasioned by the 
Commissioners drawing the line of division north and 
south, and assigning to the Defendant the whole of 
the land abutting on the female apartments, which, 
consequently, excluded him from any passage to 
that house ; and the Petitioner submitted, 
of division was erroneous, and oug 
drawn in a different direction ; and 
tition proposed by him was detrimental to 
fendant, the Petitioner was willing to make such com- 
pensation to him, in double the value of the land, as 
the Commissioners might award ; that the Court, by 
an order dated the 1st of ,/«%, 1852, refused leave to 
appeal, on the ground that the property in dispute 


*1 
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was under Es. 10,000, ,tlie amount prescribed by the 
Order in Council of the 10th of April, 1838 (a). 


The Petitioner then applied by special petition to 
the Queen in Council, for leave to appeal from the 
return of the Commissioners, dated the 19th of Sep- 
tember, 1851 ; and from the order of the Supreme 
Court confirming the same, of the 13th of January, 
1852, and the order of the 29th of March, 1852. 

Mr. Leith, in support of the petition, now moved 

* 

for leave to appeal. 


The Supreme Court was precluded by the Order in 
Council of the 10th of April, 1838, from admitting 
an appeal, as the subject-matter involved was under 
the prescribed appellate value, but this Court has 
power to admit an appeal notwithstanding, if the 


Circumstances justify the admission. The present is 
a case of great hardship. The Commissioners grossly 
erred in judgment in maldng such a division ; they 
ought to have ascertained, not only the relative value 
of the property, but also the respective situations of 
itihe parties in relation to the property, before the par- 
tition took place. Story v. Johnson {a) is directly in 


point, and shows that a Court of Equity will set aside 
an adjudication made by Commissioners of partition, 
in circumstances like the joresent. — [Sir John Jervis: 


You must undertake to save the other party harm- 
less. It may be, that the order confirming the return 
of the Commissioners has been acted upon. If you 
come here for an indulgence, asking the rule pre- 
scribing the appealable amount to be relaxed, it ought 

(a) See Order, 1 Moore’s Ind. App. Cases, ix. 

(b) 1 You. & CoU. 53§. 
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not to be granted but upon terms (a). Tlie party 
Respondent will have to come here to support the 
order of the Supreme Court, upon a point whie i you 
omitted to argue in the Court below ; you must under- 
take to indemnify him from any loss you may put him 
to, as well also for compensation, if it is necessary to 
make any variation of the Order confirming* the report 
of the Commissioners upon that point. What is the 
foi'm of any indemnity given on appeal!] — The ordi- 
nary mode is by a recognizance in the Exchequer. 
— [Sir John Jervis: Would that give a right of ac- 
tion against the obligor! A recognizance in the 
Exchequer, if estreated, becomes a forfeiture to the 
Crowm]. — The Petitioner can enter into a recogni- 


zance with sureties in India ; this Court can award 


the in-oceeds of a recognizance so forfeited. 


The Right Hon. Dr. Lushington : 

Their Lordships are disposed to allow this appeal, 
but it must be upon terms of the Petitioner entering 
into a recognizance in the Court of Exchequer,' in 
the sum of £1,500, to abide such order as may be 
made, such security to be made within four months 
from the date of the Order in Council. 


The following report was made, which was con- 
firmed by Her Majesty 

“ Their Lordships agree humbly to report to your 
Majesty, as their opinion, that the Petitioner, Sihna- 
rain Ghose, ought to be at liberty to eirter and prose- 
cute his appeal against the return of the Commis- 
sioners of partition, dated the 19th of Sepimber, 

(a) See In Miisaclee Mahomed Oa^im p. 196, 
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1851, and from the order of the Supreme Court of 
Judicature at Fort WUliani in Bengal, of the 13th of 
January, 1852, confirming the return, and from the 
further order of the Supreme Court, of the 29th of 
March, 1852, upon lodging in the Council Office, 
within the space of four calendar months from the 
date of Her Majesty’s Order in Council on this report, 
the certificate of recognizance to Her Majesty in a 
penalty of £1,500 sterling, to be entered into by some 
proper person (to be approved of by the clei'k of the 
Council), before one of the Barons of Her Majesty’s 
Court of Exchequer, conditioned to stand and abide 
such determination whatsoever as may be come to by 
this Committee on this appeal, and to pay such com- 
pensation as their Ijordships may think fit to award, 
and likewise to pay such costs as may be awarded in 
case the appeal be dismissed ; and their Lordships do 
direct that copies loroperly authenticated of all such 
records and proceedings as may be necessary to be 
laid before Her Majesty in Council in writing, by the 
proper officer of the Supreme Court of Judicature, 
upon paym-ent by the Petitioner, or his agents, of the 
usual fees for the same.” 
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On appeal from the Supreme Court at Calcutta. 

Nef/otialle instnmmt — Principal aiiihorimnff arfcnf to M‘11 Bill of c.wliange 
for fipecifie purposic — A()cntt^ wronrifnlly misappropriaUnp — Pureham' 
from agent ivifh knowledge of prirwipars iioKtractifyns, if indorsee for 
na lue — N otice — Wha / a m oun Is t o. 

Wliere Bills of Exclinngc arc rmiittcd for sale, aud the procoods dirocled 
to be applied to a s})eeifie |)nr})o.se, tlie propertv in the l>ills reiualiis in the 

it 

Calcutta) tliat the remitter was eatitltMl to ret'OvtM* the vahu* of tin* bills in 
assumpsit, upon an indeliitatiis eormt, from tlie puiadiaHer of tijem, who had 
notice of the ])urpc)se for whiidi they were remitti‘d, and the* misap{dica!ion 
of the jiroeceds by the agent. 

This was an action of assumpsit, brong'ht by the 
Respondents, merchants at Hnna Koup, against the 
Appellant, a banker and merchant at Calcutta, to re- 
cover the value of six hills of exchange. 

The plaint contained six counts. The two first 

counts were upon a guai’antee (these counts were 

abandoned at the trial), the tliird count was an inde- 

hitatus count, as follows: tliat the Defendant was 

indebted to the Plaintiffs in Rs. 80,000, the price and 

value of divers goods and securities for money, to 

wit, six bills of exchange, for the payment of divers 

lai'ge sums of money, to wit, £0,000 of British money, 

of great value, to wit, of the value of Rs. 80,000, by 

the Plaintiffs, sold and delivered to the Defendant, at 

his request. The fourth count was for monov had 

*• 

and received by the Defendant to the use of the Plain- 
tiffs ; the fifth count was for interest, and 


* Present: Meniliers of tlie Jitdlciul — TIu* Lord 

Chief Justine of the Common Phms (Rir John Jervis), the Right 
Hon. Dr. Lnshington. the Right Hon. Rir Rdward 
Right Hon. Sir Jolin Patteson. 
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count was on an account stated. To this plaint the 
Defendant pleaded six pleas. The first was tto«- Morn loll 
assumpsit to the whole plaint. The remaining five 
pleas were all pleaded to the two special counts upon 
the guarantee. 

The facts of the case, as they appeared in evidence 
at the trial, were these:— The Appllant was the 
Banian of Oswald, Seal & Co., who carried on busi- 
ness as merchants at Calcutta, and had dealings with 
the Respondents ; the Appellant supported that firm 
with his credit, and wnth funds pi’ovided by him, 
having supplied a portion of its capital, and being in 
the habit of making advances to it from time to time, 
to enable it to meet its engagements. His son, Hee- 
raloll Seal, was a partner and member of the firm of 
Oswald, Seal & Co.; and the Appellant was well ac- 
quainted with its affairs and transacfions. In the 
vear 1845, he had given to the house of the Respon- 
dents, as it was then constituted, a guarantee for the 
due investment and employment of such funds as 
might be entrusted by them to the firm of Ostvald, 

Seal & Co., for the purchase of opium, and had en- 
gaged to promote the trade of the Respondents’ house, 
on condition that they reciprocally promoted that of 
Oswald, Seal & Co.; and, at the time of the trans- 
action in question, as avell as subsequently, that firm 
was very largely indebted to the Appellant. On the 
oqth of OctolycT , 1S4T, the Respondents transmitted 
to the firm of Oswald , Seal & Co., the bills of ex- 
change, which were the subject of the action, with a 
letter, which Avas in pare as follows : Ra’' oui 

No. 19, Ave remit you ii 10,000, to be passed to 
credit to our opium account. We haAm uoav the 
pleasure to enclose the undermentioned bilR on IHnp- 
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land, Avhiela pleas realize to credit of the sarae ac- 
count. Dated Hong Kong, 27tli Octoher, 1847, 
draAvn by ourselves on G. T. Braine, Esq., in our 
oAvn form and blank endorsed.” Then folloAved the 
particulars of the bills for £6,000. It then pro- 
ceeded: “We now give yon an order for a further 
quantity of Bengal opium, to be purchased at the 
second sale, say about fifty chests, in proportions of 
three quarters Patna and one quarter Benares, and 
Ave hope that prices,” &e. This letter, AAuth the hills, 
AA^as receiA^ed by Osioald, Seal & Co. in December, 
1847, and it appeared that at that time, or shortly 
afterAvmrds, the Appellant Avas made acquainted AAuth 
its contents, and AAoth the purpose for AA'hich the bills 
AA’ere transmitted. The bills Avere deposited in the 
hands of the Appellant, Avhilst Oswald, Seal & Co. 
endeaA’’oured to dispose of them, by adA’^ertising for a 
purchaser, in order to carry out the instructions of 
the Eespondents. The Respondents had, on preAuous 
occasions, had Amrious transactions AAuth Oswald, 
Seal & Co., both in the purchase of opium, and in 
the purchase of cotton, and the accounts relating to 
the opium and those relating to the cotton were kept 
separately in the books of the firm, to which the Ap- 
pellant had access, and he was apprised of the remit- 
tances Av^hich from time to time AA’-ere made. He had 
himself made the purchases of opium, AA^^hich Oswald, 
Seal & Co. had bought for the Respondents, and he 
was cognizant of the state of the accounts between the 
tAAm houses at the period in question, those accounts 
being at that time balanced and even, Avith the ex- 
eeption of these bills. Osivald, Seal & Co. had no 
specific lien upon these bills, nor any authority to 
deal with them, otherAvise than according to the direc- 
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tions contained in the above letter of the Eespondents. 

It appeared that they at once advertised the hills in muttyloll 

the Calcutta Gazette, bnt the time when snch ad- 

* Dfnt 

vertisements was made was not proved. Soon after 


they received them, namely, on the 11th of Decemher, 
1847, Ferfiiisaon, one of the partners of the firm, 
pledged them wnth the Aqra bank, as a secnritv for a 
loan of Rs. 55,000, made by that bank to the firm, 
and they were then endorsed to the bank in the name 


of the firm. Whether this was done with the know- 


ledge of any of the other partners, did not appear ; 
bnt one of the partners, Broivn, was not privy to it. 
The bills were pledged to the Agra bank as a colla- 
teral security only for the loan, the firm of Oswald, 
Seal & Co. having given, as the primary security, a 
promissory note of the firm, which became due on 
the 7th of January, 1848, and consequently, until 
default was made in the payment of this note, the 
Agra bank was not entitled to negotiate the bills. 
At the time when the bills were thus pledged with the 
Agra bank, or immediately afterwards, the Appellant 
was made acquainted with the fact, and he was in 
daily communication with Oswald, Seal & Co. upon 
the subject of their engagements, and particularly of 
their debt to the Agra bank, and the obtaining of 
funds to discharge it. The bank pressed for pay- 
ment, and, in order to meet the demand, the Appel- 
lant agreed with the firm of Osivald, Seal & Co. to 
supply the money. He accordingly paid the Rs. 
55,000 to the Agra bank, on behalf of Oswald, Seal 
& Co., the bank only dealing with the firm, and know- 
ing nothing of the Appellant in the whole transaction. 
The bills were accordingly given up to the Appellant, 


^ M <111 


A A 
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as the agent of the firm, without any endorsement by 
the bank, and he retained them in his hands until the 
month of April following, when it was agreed between 
him and the firm that he should become tlie purchaser 
of them, at the price of Es. 60,000, with interest, as 
upon a sale made upon the 7th of .January preceding. 
This arrangement was afterwards communicated to the 
Respondents by the firm of Osivald, Seal & Co., by a 
letter, dated the 26th of April, 1848 ; and of this 
letter the Appellant was at the same time apprised liy 
the firm. The bills were not endorsed to the Appel- 
lant by the firm ; nor did the Appellant pay any money 
to the firm on account of the bills, but he was debited 


the time of, or immediately after, the sale of tlie bills 
to the Appellant, he appeared to have agreed with the 
firm of Oswald, Seal & Co. to send on tf) the Re- 
spondents a, quantity of opium, eipial in amount to 
the price at which he took the liills. Tliis, however, 
he did not do, nor did he in any other way pay to 
the Respondents the price or value of the bills. It 
further appeared, that the Appellant subseiinently sold 
the bills again to the firm of Oswald, Seal & Co., ai 
received the amount of them in cash. 


The cause came for trial on the 21 st of Becemher, 
1849, when the Supreme Court, witliout calling on the 
Defendant, nonsuited the Plaintiffs, reserving to them 
liberty to move. The Plaintiffs applied under the 
leave reserved, and obtained, a rule nisi, to set aside 
the judgment of nonsuit, and to enter a verdict for 


Plaintiffs for the amount of the bills of exchange, mth 


interest, on the common count for the bills sold, inas- 
much as it appeared upon the evidence that tlje bills 
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were sold to the Defendant, by Oswald, Seal & Co., 
as agents for the Plaintiffs, with notice to the De- 
fendant that such agency existed, and that the sale 
was solely on the Plaintiffs’ account, and that there 
was sufficient jprivity between the Plaintiffs and the 
Defendant to entitle the former to sue the latter upon 
his non-payment of the bills ; or, that a new trial 


i8s3- 
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should be had upon that ground, or upon the ground 
of improper rejection of evidence. 


The rule nisi came on to be argued on the 22nd of 
March, 1850, when the Supreme Court ordered that 
the judgment of nonsuit should be set aside, and that 
a new trial should be granted. 

The cause was again tried by the Supreme Court, 
on the 17th of July, 1850, when the above facts ap- 
peared in evidence, and the Court gave a verdict for 
the Plaintiffs, for Es. 60,000, the value of the bills 
of exchange, on the common indehitatus count, for 
goods and securities sold and delivered, reserving 
liberty to the Defendant to move to enter a verdict 
on a nonsuit, or to reduce the damages ; with liberty 
for the Plaintiffs to move on the common count for 
money had and received by the Defendant to their 
use. 

The Appellant applied for and obtained a rule nisi 
to show cause why a verdict should not be entered for 
him, on the ground that the sale of the bills of ex- 
change was from Oswald, Seal & Co., and not from 
the Eespondents ; or why a new trial should not be 
had on the ground that the verdict was against evi- 
dence, or why the verdict should not be reduced to 
Es. 5,000. The Eespondents also obtained a cross- 
rule, to show cause why they should not enter a ver- 

A A 2 
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SsaXj 

V. should be set aside on the count for goodr. sold, on 
the ground, that the proceeds of the bills were received 
by the Defendant for the use of the Plaintiffs, and 
that a verdict should be entered for the Plaintiffs on 
the count upon an account stated ; and that the 
damages should be increased, l)y tlie amount of in- 
terest on the sum of Rs. (10,000, from the 7th of 
January, 1848, at the rate of 6 per c'ent. 

These rules were argued l)efore the Supreme flourt, 
oTi the 5th of Auyust, 1850, when the same were re- 
spectively discharged without costs, wherel.y the ver- 
dict, delivered in favour of the Bes])oiidents, on the 
common inJahitatuft count for goods and securities 
sold and delivered by the Res])oiid(‘iils to the Appel- 
lant, was maintained. 

The judgment of tlie Supreme Court, deli\'ered on 
discharging these rules, was pronounced by Rir Law- 
rence Peel, Chief Justice, as follows : — 

“ We propose first to state our vi(‘w of the principal 
facts, and tlien to apply tlie law to those facds. The 
Plaintiffs are merchants, residing at ILmy Kong. 0 . 9 - 
umld, Seal & Co. were merchants in Calculta. The 
Defendant carried on the house of OnwalJ, Seal & 
Co., that is, supported it with his credit and funds, 
and the firm of Ofswald, Seal & Co. were, at the time 
of this t'ransacticn, and subsequently, largely indebted 
to the Defendant. The Defendant was well ac- 
quainted with the affairs of the house ; he had given 
a guarantee, in Oetoher, 1845, to the house of Dent & 
Co., which guarantee is one of the exhibits in this 
cause, for the due investment and emplovme 
funds to be entrusted by Dent & Co. to the 
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Oswald^ Beal & Co., for the purchase of opium, and ^^ 53 * 
at the time of this transaction that guarantee was muttyloll 
erroiieoiisly siippased by Osivald, Seal & Co., and the t/. 
Defendant, to be in force. It appeared subsequently, 
that by a change in the firm of Dent & Co., after the 
guarantee was given, it became unavailable for the 
new firm of Dent & Co.; that part of the plaint there- 
fore, which is founded on the guarantee, was aban- 
doned at the trial. It was proved by Fergusson that 
the Plaintiffs in this action constituted the firm of Dent 
& Co., from October, 1847, until April, 1848, and, 
therefore, if there is the privity of contract on Avhich 
they insist, they, as constituting the firm of Dent & 

Co., at the time of the contract of the sale of the bills, 
are competent to sue on it. The Plaintiffs forwarded 
a letter to Oswald, Seal & Co., which letter is one of 
the exhibits in this cause, dated Hong Kong, 29th of 
October, 1847, and which was duly received by Oswald, 

Seal & Co., and on the terms of that letter depends 
the first question in this cause, viz. whether the bills 
for £6,000 were specifically appropriated to a particu- 
lar account. The terms are these — [the learned Judge 
here read the letter]. There were other transactions 
between the Plaintiffs and the firm of Osivald, Seal & 

Co., and this account was kept as a distinct account ; 
it appears to us, reading this letter as a letter on busi- 
ness between merchants should be read, that it does 
amount to an appropriation of the bills to the opium 
account, and that they were remitted for sale, and 
that the proceeds were to be applied in the purchase 
of opium by Oswald, Seal & Co., on account of the 
Plaintiffs. The eases of Flxp. Dumas (2 Ves. Sen. 

582); Tooke V. Hollingworth (5 Term. Eep. 215) 

(and the opinion even of the dissentient Judge in 
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iS 53 - tliat case, it applied to siicli a case as tLe present, 
MUTTYLOLL would suppoi't the saiBC conclusion) ; and Buchanan 
V. Findlay (9 Bar. & Cr. 738), with many other cases, 
fully establish the point of the specific appropriation 
of these bills, and of their proceeds by tlie remitters. 
These eases show, that if bills of e.x:change are remitted 
for a specific purpose, to wliicli the proceeds of them, 
whether by sale or discount, are to l)e applied, the 
property in the bills remains in tlie remitter until the 
purpose is satisfied. Here, by the terms of the letter, 
Oswald, Seal & Co. are constituted the agents of the 
Plaintiffs for the special purpose of realising these 
bills, and investing the proceeds in the ijurehasc of 
opium, to be shipped on account of the Plaintiff's, for 
to that purpose only could the funds to the credit of 
the Plaintiff's on the opium account lie applied by 
Os-wald, Seal & Co., consistent ly with their instruc- 
tions. The direction to carry to a sepui'ate account, 
according to the judgment of Lord llardwicke, in ISxp. 
Dumas, would of itself constitute such tin ai)propria- 
tion ; see also Haynes v. Foster (2 Crom. & Meo. 237), 
Bastahle v. Poole (1 Crom., Alee. & Eos. 410), Fos- 


. & 


os. c 


jre 


ter V. Pearson (1 Crom., 

V. Barthrup (1 Bar. & Cr, 5). These cases are 
quoted as identical with the present, l)ut merely as 
establishing the general rule, that a bill of exchange, 
though endorsed in blank, and given over, or remitted 
for a special purpose, is, till the purpose is satisfied, 
the property of the remittei', and that if the purpose 
is unfulfilled he may recover it back, or, waiving 
tort, sue for its proceeds received by one in priv 
to the wrong with the wrong doer. Oswald, Seal & 
Co. had no lien on these bills, and their authority to 
deal with them flowed from the mandate, and was 
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circumscribed by it. Very shortly after they were 
received by Osivald, Seal & Co., Fergusson, a partner 


in that firm, without the know'ledge of his co-partner 
Broivn, but whether with the knowledge of the other 
partners does not appear, committed a gross breach 
of trust by pledging the bills with the Agra bank as 
a security for a loan to their firm. This pledge, it 
was contended, created even a criminal liability under 
9 Geo. IV., c. 74, s. 102. For obvious reasons we 
decline expressing any opinion on this point, but we 
may remark that on this point there was some incon- 
sistency in the argument for the Defendant, for if 
there was no appropriation, there was no indictable 
offence. The evidence of Fergusson was strongly 
commented upon, and it was contended that it was 
untrustworthy evidence. One of the learned counsel 
for the Defendant contended, that the Court ought 
not to rely on the evidence of a "witness who, having 
committed an indictable offence, was seeking- to avert 
the danger of a prosecution, by giving his evidence 


too favourably to the Plaintiffs: upon this reason, for 
discrediting the witness, it is to be observed, that as- 
suming him to be liable to be indicted, others may 
originate such a prosecution, and that the right to 
prosecute in the name of the Crown is not limited to 
the actual sufferer. The transaction with the Agra 
bank was this: the bank advanced a large sum 
(Rs. 55,000) to the firm of Osivald, Seal & Co., on the 
security of their promissory note, and took, as a col- 
lateral security, the bills in question. The loan was 
originally for a few days only ; it wa.s subsequently 
renewed for a short time, and the promissory note of 
the fi[rm feU due on the 7th of Jamuxry. The bank 
held the bills in pledge on deposit as a eollaterai se- 
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Skal ^ *' 

V. V. Eden (1 Bos. & Pul. 398). The bank ^Dressed Os- 

X3 JEf ^ T 

ioald, Seal & Co. for payment of their note, who had 
not the means ready for meeting it, and payment of 
it was obtained, after some pressure, by the bank 
agreeing to take, and taking, a cheque of the De- 
fendant’s on the bank of Bengal for Es. 40,000, which 
was paid, and by a short draft of the Defendant’s for 
the remainder, which Avas also honoured at maturity. 
The evidence of Neilson, the agent of the bank, is 
explicit, that he dealt with Oswald, Seal & Go. alone, 
and knew tliem alone in the transaction. If the jiro- 
missory note was paid, the bank had no further in- 
terest in the bills, and they accepted payment of the 
note in the mode stated, and released the collateral 
security, that is, the bills ; it was, therefore, no sale 
or assignment by them of their title to the Defendant, 
but meiely a restoration to Oswald, Seal & Go., on a 
redemption of the pledge by them. The facts admit 
of no other construction than that it was a redemp- 
tion by Ostvald, Seal & Go., by means of a loan to 
them from the Defendant, for the bank had then no 
right to sell the collateral security. The bank, as 
Neilson cleaTly proved, dealt only with Oswald, Seal 
& Co., who boil owed from them, and did not know 
the Defendant in the transaction,- consequently the 
bills, when redeemed, wvere redeemed by Osivald, Seal 
&j Co., who had no authority to obtain a loan for this 
purpose to the Plaintiffs from the Defendant ; and as 
the moneys w^ere not the moneys of Oswald, Seal & 
Co., but those of the Defendant, and were not lent by 
the Defendant to the Plaintiffs, and were plainly lent 
to somebody, it was necessarily an advance to those 
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wlio redeemed the bills with the funds supphed for 
that purpose. The Defendant does not set up that muttyloll 
he took the bank’s title, but relies on a purchase of 
the bills from Oswchld, Seal & Co., cotemporaneous 
with that transaction of redemption ; and he alleges, 
that he bought of Oswald, Seal & Co., and not of the 
Plaintiffs. The bank had a good title against the 
Plaintiffs, because the bank took for value, and with- 
out notice of the breach of trust ; but when the bills 
were redeemed, they reverted to Oswald, Seal & Co., 
on the original mandate, for a fraudulent agent can 
acquire no property in himself by his fraud in a bill, 
any more than in a mere chattel, though, as to a b ill, 
he can confer a good title to another unconscious of 
his fraud, and giving value ; but when the fraudulent 
iigent redeems this property, the original proprietor, 
the principal, is remitted to his rights ; Tayler v. 

Plumer (3 Mau. & Sel. 574), ‘ an abuse of trust can 
confer no right on the party abusing it see also 
Foster v. Pearson (1 Crom., Mee. & Eos. 855), ‘ on 
the removal of that difficulty the Plaintiffs were re- 


mitted to their original rights p and further, as to the 
remitter of the owner to his property after a sale in 
market overt, where the wrong doer purchased it back 
again, see Viner’s Abr., tit. ‘ Market,’ (A) p. 242. It 
makes no difference that the agent is enabled to re- 
deem by the aid of another, therefore the interme- 
diate pledge to the Agra bank does not affect the title 
of the Plaintiffs to this property at the time of the 


sale, and, of course, the sale by Oswald, Seal & Co. 


vested no property, even for a moment, in Oswald, 
Seal & Co. The contract of sale is contained in the 
bills of parcels of the 7th of January. AVe place no 
rehance on any evidence opposed to this. Fergusson 
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evidence. We disregard Fergusson’s account of the 

DENT. arid of the time of it, and adopt the Defendant’s 

evidence of the sale as contained in the bill of parcels 
which was put in by him, for the contract is in writing, 
and signed, and cannot be contradicted by parol tes- 
timony. The Defendant relies on it as the contract 
of sale, and there is no satisfactory evidence that that 
cohtract was abandoned, and a new one substituted 
for it. Brown, who is a -witness wholly unimpeached, 
stated his belief to be, that it w^as not intended to be 
a real transaction: he had, however, no knowledge 
of the transaction, and his belief is also no evidence. 
The contract contained in the bill of parcels, the De- 
fendant admits, and he produced it as his evidence, 
and we think that he has a right to insist that it 
should be viewed as the contract of sale of these bills. 
It is not, in the view that we take of the case, neces- 
sary to analyse particularly Fergusson’s evidence, nor 
to state how far we agree with, or dissent from, the 
strictures upon particular portions of it. We are, 
however, of opinion, that reliance may safely be placed 
on it to the limited extent to which we apply it ; some 
parts of it are confirmed by other evidence, and other 
parts by the probabilities of the case ; the result of 
the action in no way depends upon fixing an exact 
date to the contract of sale, and the general form of 
the indebitatus count would equally support the con- 
tract of the 7th, or that which Fergusson’s evidence 
goes to establish. i'he Defendant insists, that though 
he bought the bills, he bought of Oswald, Seal & Co., 
and not of the Plaintiffs, and that there is no privity 
of contract whatever between him and- them. There 
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is no doubt, we tliiiik, that he meant to contraot with > 853 . 
Oswald, Seal & Co., and to buy of them, and not of muttyloll 
the Plaintiffs, but we have no doubt that he knew 
whose the bills wei*e, the agency as to them, and for 
what purpose they were sent. To this extent we can 
safely depend on Fergusson’s evidence. Brotvn states, 
that the Defendant was w’^ell acquainted wdth the trans- 
actions of the house ; he had guaranteed the due em- 
ployment and investment of such funds, and wus not 
then aware that the guarantee was not in force ; he 
had a son in the firm, and was then its banian, and 
wu think it most natural and probable that Fergtisson 
should show him the letter. The Defendant’s inten- 
tion to buy of Osivald, Seal & Co. is not, under the 
circumstances, in our opinion, any bar to the claim 
of the Plaintiffs. It wus urged that w- e ought also to 
conclude that Oswald, Seal & Co. meant to sell as 
principals ; if, by that, is meant no more than that 
they meant not to disclose their principals, the answer 
is, that the Defendant loiew who the principals were; 
if more be meant than this, then there is no ground 


for inferring anything of the kind. The presumption 
ought to be, that they meant to do their duty to theii’ 
jprincipals, and to. sell according to their instructions, 
that is, as agents in the right of their principals, whe- 
ther they disclosed or not who those principals were, 
and this presumption is not the less to be made be- 
cause Fergusson, one of the partners, had violated his 
duty in a particular instance. The sale of the 7th 
■was made by another partner, Oswald. An agent 
may so contract, in fact, as when he contracts under 
seal, or names himself untruly as o\vner or principal, 
in a wrritten contract, that by some technical rule of 
procedure, or rule of evidence, see Humble v. Hunter 
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(12 Q. B. Rep. 316), the principal may not have the 
right to intervene and sue on the contract ; he may, 
if he be a factor, sell in his own name, without vio- 
lating any duty, but on a contract, whether verbal 
or in writing, and though made by a factor or an 
agent less intrusted, and whether it relate to goods 
and chattels in the most limited sense of Ithe term, or 
to goods and chattels in the widest sense of the term, 
or even to sales of freehold estates, or to contracts of 
insurance, or the like, the principal has a right, 
though not named in the contract, and not known or 
disclosed at the time of the contract, to intei’vene and 
sue on the contract, as principal ; and from this right 
to intervene and sue, no mere intention or understand- 
ing of the agent and the other contracting party can 
exclude him, for assuming any such to exist between 
the agent and the buyer on such a contract, the 
agent would be acting both against the general law of 
principal and agent, and liis actual authority ; and 
the other party, knowing him to be an agent, must 
be deemed, of course, cognizant of the violation of 
auihority, and that it would be a fraud on the rights 
of the principal ; therefore, on such a contract, the 
agent may not exclude the principal fi’om the right 
to sue, though he do not disclose the principal. 
Heie the agency was known ; there is no evidence 
whatever to show that Osivald, Seal & Co. meant to 
sell in any other character than their real character, 
01 to assume any powers beyond what belonged to 
them, or that they meant to exclude their principal. 
The piincipal was known, and had they meant any 
exclusion, their act would have been inetfectual, sup- 
posing the general right of a principal to intervene 
^nd sue to apply to a case of agency circumstanced 
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as the present. No authority has been quoted to iSss- 
bliow that there is any such limitation of the general muti-yloll 
I'ule as that contended for by the Defendant, viz. that 
a principal can in no case sue for the price on a sale 
of his bills of exchange by his agent ; on the other 
hand, the Plaintiffs can cite no reported case of an 
action on a sale of his bills by an agent Imought by 
a principal for the price ; the case must, therefore, be 
considered by iis on principle, independent of autho- 
rity. Bills of exchange, like exchequer bills, are the 
3 t t are daily sold every body 

knows, but they are objects of sale as much in law as 
in fact, see Lord Tenterden’s judgment in Wookey v. 

I* ole (4 Bar. & Aid. 20) ; there are many eases in which 
the contest has been, whether the transaction was a 
sale of the bills ; if sold, they may be unpaid for, and 
it may be necessary to sue for the price of them. 

The sale may be transacted by an agent, as indeed it 
oftten would be by a bill-broker. On what principle 
must the action for the price be brought in his name 
in all such cases? The defence on a bill often is, 
that the Plaintiffs are but agents, and their title to 
sue is impeached by impeaching that of their prin- 
cipal, see Lee v. Zagury (1 Moore’s Pep. 557); Solo- 
mons V. Bank of England (13 East, 135): the same 
defence is often pleaded under the new rules. The 
judgment of Baron Parke in Bastahle v. Poole (1 Grom., 

Mee. & Eos. 412) may be consulted on this point. 

His observations are general, and tend to show that 
there is no such distinction as that contended for. 

No limitation is to be imposed on his words, either 
hy the context or 'the reason of the thing. As, then, the 
g’eneral law of principal and agent applies as well to 
hill? as to mere chattels, what is the general impe- 


344 


CASES IN THE PRIVY COUNCIL 


V. 

PENT. 


i8s 3- diment to a prineipars right of suit? The answer is 
MuTTYLOLL in thc iiatiire of the instrument and of the property 
in it, and of the rights of a taker of that species of 
property to treat the apparent as the real title. One 
who takes a bill endorsed in blank, for value and with- 
out notice, is quite independent of the real title of 
the holder ; he takes his title under the law merchant, 
and is not in the position of the assignee of a chose 
in action, not assignable at law. He exactly resem- 
bles in his position that of one who purchases in 
market overt vuthout notice, and for value, an ordi- 
nary chattel, under the common law, from one who 


has no title tb it or to sell it. It is the ignorance of 
the real state of the title which protects both. Where 
there is knowledge of the real truth, and that the 
apparent title is nothing, then the purchaser is un- 
protected in either case. In such a case, the pur- 
chaser of a bill stands on no better footing than the 
purchaser of a mere chattel, and it is immaterial in 
such a ease that the bill is transferable by delivery, 
as it would be in the other case that the sale was in 
market overt, Viner’s Abr., tit. “ Market the know- 
ledge removes the bar which might be otherwise, in 
certain eases, interposed by the nature of the instru- 
menit, and if there be a continuing property in the 
principal in the bills, and agency in, another as to the 
transfer of the bills, then a constructive privity of 
contract is established in the ordinary way, and the 
bar being removed, the principal is not precluded by 
anything from intervening to sue on a sale of his bills 
for the jorice of them. If the law were otherwise, 
this consequence would result, that a principal whose 
bills, endorsed in blank, were sold by his agent, by his 
directions, to one who knew who the principal was, 
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and that -.the actual seller was only an agent, could 
not, if the latter proved fraudulent and untrustwor- 
tliy before payment, himself sue for the money, if the 
notice were disregarded and the money not paid, 
though he might insist by notice to the buyer on 
payment to himself, and so stop payment to any 
other, see Lee v Zegury (8 Taun. 114), Therefore, 
where bills as these were, are specifically appropri- 
ated, and the property in them is in the remitter, and 
they are sold by liis agent, being an agent for the sale 
of them, and the buyer has notice of the real title, 
%vo think, notwithstanding the endorsement in blank, 
that the general rule of law applicable to principals 
and their agents on contracts, not under seal, will 
enable the principal to establish a privity of contract 
on the ordinary foundation of his property in the 
things sold, and through the agency as the channel 
wdiich conducts the privity to the principal. This 
has no application to bills made payable to A., or 
order, and endorsed in full. Where the bill is en- 
dorsed in full, the law of merchant, according to 
PotJiier, in his ‘ Traits rhi Contrat de Change,/ places 
the property in tlie endorsee, and certainly a title can 
he derived only through endorsement. An endorse- 
ment in blank, with delivery, is an ambiguous act. 
It may be intended to convey property to the party 
to whom delivery is made, or merely to make the bill 
transferable by delivery over. The bill may be deli- 
vered, in fact, to a mere servant or messenger, still 
prima facie the state of the bill, and the possession, 
constitute a perfect title in the holder. But the real 
title may be shown and must prevail, except against 
those whom the law merchant protects, but the pro- 
tection given to ignorance cannot he claimed by know- 


'853- 


MUTTVLOLL 

Seal 

V. 

Dent. 



348 CASES IN THE PRIVY COUNCIL 

>853. mercliandize. In fact, it is by the law merehaih. that 
MuTTVLOLL it has it,s assignable quality, differing' from ordinary 
choses of action. As it passes a legal right, no diffi- 
dent. (ju^ity arises about the consideration. In eonfiima- 
tion of our opinion, on the form of the count, it is to 
be observed that the case of Lawton v. Jlichman, 
(9 Q. B. Eep. 563), is an express authority, that the 
words ‘ goods and chattels ’ in a common indehitahi^ 
count have not a narrow sense, but convey tlie gene- 
ral meaning of the terms. In that case they were 
held to include shares ; nor is this at all opposed to 
the case in which it was decided that a sale of shares 
was not within the Statute of Frauds ; the words in 
that Statute bear a limited meaning, because the con- 
text shows that to have been tlu^ intention. It was 
not necessary to declare specially, since the real con- 
tract says nothing" wdiich makes a special assumpsit 
necessary. The argument that the contract ought to 
have been specially declared on, was founded on the 
hypothesis that there was nothing 'to act on hut the 
agreement of April deposed to l)y Fcr//Ms-.son. We 
are however of opinion, that it would not hav( 
necessary to declare specially (weii on that contr 
Mr. Morton contended that' the Court should construe 
the contract of the 7th of Jamiari/, as including sped* 
terms as to payment. His argument that a conti 
if adopted, should be adopted in toto, treats the c 
tract as containing terms Achich it does not inc. 
he wmuld have it construed in substance as amount- 
ing to this, — in consideration of my advancing to you 
funds to enable vou to redeem the bills, von sliall sell 
them to .me, and take payment by my wniting off 
from you to me pro tanto ; in other words 
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are called upon to add to and vary the written con- 
tract by inference from facts.- This is as much op- 
posed to the rules of evidence as if the variance was 
to be made by direct; testimony. That no such varia- 
tion could be made by direct testimony is clear, see 
Ford V. Yates (2 Scott N. E. 645), and Shariah v. 
Beneehe, in the Common Pleas, April 27, 1850, re- 
ported in the ‘ Law Times ’ of May 25, 1850. If 
the law permitted this variation, still the fact's are not 
strong enough for the infei’enee. It was contended 
that this must have been the contract, viz. that pay- 
ment was to have been made by writing off the debt 
pro tanto, from Ostvald, Seal & Go. to the Defendant, 
because the tame was a time of great commercial dis- 
tress ; and the Defendant, though a wealthy man, was 
somewhat pressed himself, and unwilling to make 
larger advances, and, therefore, that he would not make 
an unsecured advance ; but, on the other hand, it is 
to be observed, that this mode of payment would have 
been anything but satisfactory to the Plaintiffs, who 
could not be expected to be ciuiet under it ; that the 
guarantee was then supposed to be in force, under 
which, if in force, liability would have attached upon 
the Defendant in respect of this transaction, unless 
the evil was repaired ; that he had a great interest 
in the stability of the house in which one of his* sons 
was a partner, and which was largely indebted to him, 
and which might possibly, if it had been able to avert 
the dangers of its then position, have become ulti- 
matelv able to secure the Defendant from loss, and 
perhaps might have become prosperous ; and that 
the refusal of this assistance might, and probably 
would, have caused them to suspend payment, for it 

B B 2 


i8s3. 

y — .-!✓ 

MUTTYLOLL 

Seal 

Dent. 
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V‘ 

DENT. 


1*53- is in proof that they were greatly indebted, were 
MUTTYLOLL nineh distressed for money, and were unable to take 
up their promissory note given 'to the Agra bank. 
As these terms do not form a part of the contract, 
the argument fails. There is no plea of payment on 
record ; and if there had been one on the record, 
such a plea could not have been supported on the 
facts on which this argument proceeds, see Todd v. 


Beid' (4 Barn. & Aid. 210), and Barttett v. Pentland 
(10 Barn. & Ores. 760) ; and on the same points the 


case of Barher v. Qreemvood (2 You. & Coll. 414) 
may be consulted ; as also Sir E. Sugden’s Vendors and 
Purchasers, vol. i. p. 74 (tenth edit.). Any man buy- 
ing of an ordinary agent must be presfimed to know 
that he cannot nay the principal by giving credit in 
account to the agent, for the private debt of the agent 
to himself ; that would be, as the Court said in Todd 
V. Reid, ‘an attempt to pay the debts of one person 
with the money of another for like reason he must 
be presumed to know that if he assists by an advance 
a fraudulent agent for sale, who has improperly pledged 
his principal’s goods, to redeem and get back the 
goods, and then purchases the same of the agent, he 
cannot pay for them by writing off that advance by 
himself to the agent. The principal might as well 
remain subject to the first lien as the new, and unless 
it be a transfer of the lien it cannot stand against the 
principal. The ignorance which protected the first 
dealer does not exist in the case of the second. Set 
otf is out of the question, as the agent was known 
throughout to be an agent. It is neeessai'y to say 
a few words in this case on the evidence. Fergus- 
son's eradenee, taken de bene esse, and on the first 
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trial, was put in by the Defendant to establish a ^^ 53 . 

V "*** 

contradiction between his testimonv then, and on this muttyloll 

1[ j 

last trial. Being evidence, the facts Stated in all the z/. 
examinations are before the Court. A book of the 
Defendant’s, which was not properly admissible, was 
tendered in evidence, to prove an entry or entries 
signed by Oswald. The attention of the Court was 


called to these entries. Mr. Ritchie was proceeding 
to object to the reception in evidence of the book and 
of the entries, contending that the agent’s subsequent 
declarations Avere not evidence, when the Chief Jus- 
tice, observing on the particular natnre of them, re- 
mai-ked, that as they were consistent with the Plain- 
titfs’ case, there seemed to be no use in objecting ; on 
this Mr. Ritchie withdrew the objection. This, how- 
ever, did not make other entries in the same book 
evidence y ahd Mr. Ritchie states, and we have no 
doubt truly states, that he was not cognizant of the 
other entry, or assenting to its being received in evi- 
dence. Certainly the Court did not decide on the 
admissibility of any entry, and would, if the objection 
had been pressed, have rejected those first tendered 
in evidence ; and if it were of any importance to 
decide on the point, we should hold that entry not in 
proof : but in our view of the evidence, the contest 
about these entries, and their correct import, is be- 
side the real question in the cause, because the De- 
fendant does not contend that he paid Es. 60,000, 
the price of the bills, plus Es. 55,000 advanced for 
the redemption, but only one sixty thousand in all, 
viz. Es. 55,000 advanced for the redemption, and five 
thousand carried to the credit on account of the firm 
of Osivald, Seal & Co. with the Defendant. If this 
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could avail as payment, it should have been pleaded ; 

muttyloll but for the reasons already given we think it could 
Sea l ° 


Dent. 


fc>- 


not have been* so pleaded. Two objections yet re- 
main to be noticed ; the first, advanced by Mi\ Mor- 
toUj that the endorsement by Osivaldj Seal & Co., on 
the bill, prevented the Plain titfs suing, since the De- 
fendant i)iirchased as much on that endorsement as 
on the drawer’s and first endorser’s title. This argu- 
ment, though ingenious, appears to . us unfounded j 
the endorsement by Oswald ^ Seal & Co. was to the 
bank ; the bills coming back ,tiO the agents, the pro- 
perty in this bill reverted to the principals, notwith- 
stanciing the endorsement on them, they incurred 
liability, but did not obtain property in themselves by 
it ; therefore, the sale was still of the Plaintifis’ bilk 
^if ic enhanced the value, which does not appear, that 
is not a point on which a vendee can rely to defeat 
the action on the bill. If an agent were to induce 
and advance a sale by giving his owii collateral en- 
gagement for the goodness of the title or article, it 
would not in any way affect the principal’s right to 
sue On the contract of sale j and if the argument were 
well founded, it might equally affect the title to sue 
by Oswald, Seal & Co., since it might be urged that 
the DefeiiQant bought as much on the di’awer’s and 
first endorser’s names as on that of the second 
endorser. The other objection wms urged by Mr. 
Dickeus, that if a remedy exists, it is in equity, and 
not at law. It is not necessary to say whether the 
Plaintiffs might have sued in equity ; if they could, it 
must have been on a different view of the case from 
that advanced to support this action, on a case of 
fraud or unfair dealing with the bills, constituting 
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them trustees as to the bills or their proceeds. In *853, 
our opinion, this legal right to sue on the contract of muttyloll 
sale exists, and that is all that we are called upon to ^ 
decide in this action. We think that the Plaintiffs 
are entitled to retain their verdict on the count for 
goods and bills sold. The Plaintiffs have not, in our 


opinion, made out any case for entering their verdict 
on any other count. If there was a sale, then the. 


money received by the Defendant on a re-sale by him, 
was money received to his own use, and not to that 
of the Plaintiffs ; and as to the account stated. Brown 
speaks uncertainly as to the amount ; nor is it clear 
whether the admission refers to this contract of the 
7th of January, or to that alleged by Fergusson to 
have been the real contract. ’ ’ 

Prom this judgment the present appeal was 
brought. 

The Appellant submitted that the judgment, so far 
as regarded tl^p rule obtained by him, ought to be 
reversed, for the following reasons: — • 

First. Because the Respondents, by endorsing and 
remitting the bills of exchange to Oswald, Seal & Oo., 
tiansfeired to them both the possession and property 
in tlie bills, and the latter endorsed and negotiated 
the same for value. 

Second. Because the effect of the advertisement of 
Oswald, Seal & Co., the holders, was to induce the 
public to believe that they had power to sell, endorse 
and negotiate the bills ; which they accordingly did 
to third parties, and the Appellant became afterAvards 
the purchaser under the endorsement of Oswald, Seal 
& Co., and for value. 

Third. Because the Respondents were not entitled 
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to recover, and ought not to have recovered, anything 

MuTTYLOLL under the count for goods sold and delivered. 

Seal 

On the other hand, the Respondents submitted, that 
Dent. j j. 

the judgment of the Supreme Court ought to be 


affirmed. 


First. Because the bills having been transmitted to 
the firm of Osivald. Seal & Co. by the Respondents, 
and held by that firm as their agents, they Avere en- 
titled to adopt the sale made by the firm to the Ap- 
pellant as made by themselves, and on their account, 
and to recover the price from the Appellant, as ven- 
dee, the firm of Oswald, Seal & Co. having no lien 
u]3on the bills, as against the Respondents, and being 
bound to dispose of them on the Respondents’ ac- 
count, and for their benefit. 


Second. Because, as the Appellant well kiieAv all 
the circumstances under which the bills were trans- 
mitted to the firm of Oswald, Seal & Co. by the Re- 
spondents, and under which they were held by that 
firm, he could not set up, as against the Respondents, 
any right in the firm of Osivald, Seal & Co. to sell 
them on their oven account, and in contravention of 
the right of the Respondents, as he would thus be- 
come a party to a fraud upon the Respondents, and 
be enabled to take advantage of his own wrong. 

Third. Because bills of exchange, and other secu- 
rities for money, being the subjects of sale, the prin- 
ciples applicable to the sale of goods and chattels 
musit be applicable to the sale of such instruments, 
and Avhen sold by an agent must be deemed to be sold 
subject to the rights of the principal, so as to entitle 
him to the benefit of the contract. 

Fourth. Because, the judgment having been entered 
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generally upon the whole record, enough was shown 1853. 
upon the evidence to entitle the Respondents to retain muttyloll 
that judgment upon some one or more of the other 
counts of the plaint, even if the Appellate Court 
should be of opinion that there is not sufficient to 


support the judgment upon the count for goods and 
bills of exchange sold and delivered to the Appel- 
lant. 


They also prayed that the damages might be in- 
creased by the amount of interest at 6 per cent, upon 
the sum of Rs. 60,000, from the 7th of January, 
1848. 

The Attorney-General (Sir A. Cockhurn), and Mr. 

Leith, for the Appellant. 

It cannot be questioned that the Respondents, by 
remitting the bills in blank, authorised Oswald, Seal 
& Go. to dispose of them, in their discreition, as prin- 
cipals, and that power they exercised ; first, by depo- 
siting them mth the Ayra bank for an advance of 
money, and afterwards by endorsing and selling them 
to the Appellant for a hona fide consideration. Al- 
though it is perfectly true, that if bills are put into 
the hands of a party for a specific purpose, he is 
bound to deal with them in the manner directed ; yet, 
in the present case, Oswald, Seal & Go. were not 
directed to deal with the bills in any particular way ; 
they were to put them in the market and apply the 
proceeds. The letter remitting the bills amouhts 
to no more than a direction from one merchant to 
another to sell bills, endorsed by the sender on the 
sender’s account, and to carry them to the sender’s 
general account. It was a letter of advice and direc- 
tion, and such notice in no wise bound the Appellant 
to see that the directions with respect to the 'appliea- 

V...47 
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1853; ^ 

MUTTYLOI 

Seal 

V, 

DENT, 


tioii of the proceeds w’as carried into effect, 

, ever reprehensible Oswald, Seal & Co. ’s conduct may 
be in neglecting to apply the proceeds to the pur- 
chase of the opium, that cannot affect the Appellant, 
a third party ; lie treated Oswald, Seal & Co. alone as 
principals ; there was no privity of contract between 
the Appellant and Respondents, he did not buy 

It 

bills from Oswald, Seal & Co. as the bills of the 
spoiidents. The bills were advertised for .sale, 
became the purchaser. 

The action was wrong in form, it ought 
been upon a special contract, but in any circum- 
stance the Respondent.s were not: entitled to recover 
under the count for goods sold and delivered. They 
referred to Bolton v. Puller (a), Wookey v. Pole (b), 
Collins v. Martin (c), May v. Chairman {d), and Bu- 
chanan V. Findlay (e). 


Sir Frederick Thesiger, Q. C., and Mr. Badeley, 
for the Be.spondents, were not called upon to 
support the judgment. 


They, however, submitted, that the Respondents 
were efftlitled to have the damages increased, by allow- 
ing interest upon Rs. 60,000, from the 7th of January, 
1848, as the contract was for sale of the bills, with 
interest, from that date.— [Sir John Jervis: Have we 
any power to increase the verdict! There are no 
fadtis to raise such a question. The contract you 
refer to is between Muttyloll Seal and Oswald, Seal 
& Co. The bills do not bear interest at the date, 
but ait the maturity. When was that?]— Six months 


(a) 1 Bos. & Pul. 539. (6) 4 Bar. & AM. 3. 

(c) 1 Bos. & Pul. 649. (a)-u Mee. & Weis. 35.5. 

(^) 9, Bar. & Cr. 738. 
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after sight. — [Sir John Jervis-. That depends upon the 1^33- 
presentment, and you have no proof of its matu- muttyloll 
rity] (a). 

Dent. 

Sir John Jeevis; 


We are of opinion in this case, that the judgment 
of the Court below should be affirmed. It is not 
necessary, in the view which we take of ithe ease, to 
enter at any length into the circumstances of it, in 
order to ascertaiu whether, if the count for goods sold 
aard delivered could not have been supported, the 
verdict might have been retained on any other part 
of the Record; nor to enter into an examination of 
the various cases which were collected or cited by the 
learned Cliief Justice in the Court below, because we 
think, upon a very short, clear ground, that the ver- 
dict was right, and that the judgment ought to stand 
on the count for goods sold and delivered. 

The Appellant’s counsel have argued upon four 
grounds ; first, that there was no privity of action in 
the contract between the parties ; second, that the 
form of action upon the common count of indebitatus 
assumpsit is misconceived ; third, that the house of 
Oswald, Seal & Co. were entitled to act as principals ; 
and fourthly, that the ititle which the Agra bank had, 
was transferred to Muttyloll Seal ; and, therefore, he 
is not affected by anjffhing that took place originally 
between the parties. The itwo last are merely illus- 
trations of the first proposition, as they put them 
forward as points of pleading. 

(a) As to the power of the Judicial Committee, tinder its common 
law jurisdiction, to give subsequent interest on a judgment debt, 
see The Banh of Australasia v. Breillat, 6 Moore’s P. G. Cases, 
152 . 
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iSs 3 . Now, we think we must assume, not only upon 
MuTTYLOLL the evideuce of Fergusson, but upoii the probabilities 
of the case, that Muttyloll Seal knew of the trans- 
actions that had taken place between Oswald. Seal & 
Co., and Dent & Co., because Fergusson swears dis- 
tinctly, that he communicated to Muttyloll Seal, who 
was the agent of that firm, at Calcutta, from time to 
time, what occurred ; that he communicated the letter 
sent by Dent & Co., dated the 29th of October, 1847, 
and that Muttyloll Seal knew that ithe opium account 
was squared, with the exception of this sum, amount- 
ing to £6,000. And further, it is highly probable, 
that such should have been done, hecause Muttyloll 
Seal was under guarantee, that their business should 
be properly cai’ried on. Therefore, we must assume 
that he knew of the letter, and the answer of the 
2/th, which was sent to him, and that satisfies us 
that the bills were sent in the terms of the letter, to 
realise, and the proceeds to be placed to the opium 
account, and was answered in these respects by the 
letter of the 28th of December j the bills, therefore, 
were sent to them with a specific appropriation, to be 
leahsed, either by discount or sale, and the proceeds 
were to be placed to the credit account. Muttyloll 
Neai, therefore, knowing that such was the case, and 
knowing thalfa Oswald, Seal &, Co. were the agents of 
Dent & Co., it becomes unimportant to consider, whe- 
ther he purchased the biUs on the 7th of January, as 
one party says, or on the 11th of April, with a fraudu- 
lent ante-dating of the contract, as the other party says ; 
because it is quite plain that with a knowledge of the 
fact, and knowing that Oswald, Seal & Go. were the 
agents of Dent & Co., he did purchase the bills. It 
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is quite plain, looking at the transaction, with the 
invoice and the debit note on the one side, that he muttvlc 
takes credit for the amount of these bills sold, and " 
debits them on the other side wdth the price paid for 
them ; that it wms a transaction for the sale of these 
identical bills, and that being so, it is plain, that the 
count for goods sold and delivered is supported, be- 
cause there is a sale by the agents entitled to sell, and 
the simple question then would be, what has been the 
consequence? Although it is true that Oswald, Seal & 

Co. had authority to sell, yet, having sold, the person 
Avho is the purchaser must account to the principals 
for the proceeds. If he honestly paid over the pro- 
ceeds to Oswald, Seal & Co., that would be a payment 
to Bent & Co. It should have been pleaded, if he 
had a set off, and for any other ^transaction that would 
have been a g*ood set off. But there were no pleas on 
the Record to meet such fact. That is sufficient to 
dispose of this case. It is useful however to observe, 
in order that! it may not be supposed that we are 
proceeding on technical form or grounds, that the 
question raised on the pleadings in this case sub- 
stantially affects the justice of the case ; if there 
had been a plea of payment, which the facts of 
this case would not support, the effect of that plea 
nobody could doubt. These bills having been pledged 
wuth the Agra bank, wrhen the time for taking them 
up arrived, Muttyloll Seal did not become endorser 
for value of the bills, but in truth lent money to 
Oswald, Seal & Co., to wffiom he was under gua- 
rantee, for the mere purpose of redeeming the 
bills. As he knew they were remitted for the spe- 
cific purpose of purchasing opium, he had no right. 
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MUTTYLOLL 

Seal 

Dint. 


with the know'Iedge of .that fact, to apply them for 
the purpose of paying the debt of Oswald, Seal & Co. 
Therefore, that would not have been sufSeient evi- 


dence to support the plea of payment, and in no event 
would .the judgment have been affirmed for the Plain- 
tiff in error. Looking to the judgment in the Court 
below, therefore, we are of opinion, that such judg- 
ment must be affirmed, but that there is no ground 
for giving interest, even if we were inclined to do so : 

7 

there are no facts w'hich could be the basis of any 


such judgment, 
must, therefore, be 


The judgment of tlie Court below 
simply affirmed, with costs. 
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Egbert Castle Jenkins and otliei's - Appellants, 

' AND 

Henry Heycock Respondetht* 

On appeal from the Supreme Court at Galciitta. 

Co7itract — Marme msu)'/i7ice-^Time policy — Warranty of seaworthiness — 

Existeoice and co^itmuance of. 

The warranty of seaworthiness in a time policy, at the commeneement of 
the rish, is niot a continuing obligation east upon the assured while the 
I’isk is running. So held by the Judicial Committee, (affiirming the judg- 
ment of the Supreme Court at Calcutta) in an action brought for a total 
loss, by stranding, mthin the time of the running of the policy, after 
leaving an intermediate port, the defence being, that at the time of the 
loss the vessel was unseaworthy by reason of an insufficient crew, she 
having sailed from the intermediate port without sufficient hands to work 
the vessel, although she had a sufficient crew at the time she started for 
the voyage. 

Semhle. — There is no implied warranty of seaworthiness in a time 
policy. 

This \Yas a question of marine insurance, the point 14th June, 
involved being, whether, in a time policy, the vessel 
being seaworthy at the commencement of the risk, 
any unseaworithiness, by reason of the insuflSciency of 
her crew, at a subsequent time, avoided the policy. 

The action was upon a policy of insurance upon the 
steam ship Emma,” brought by the Eespondent and 
one Stewart (since deceased), the registered owners 
and parties assured, against the Appellants, the under- 

* Present ; Members of the Powwittee,— The Right 

Hon. Dr. Lnshington, the Right Hon. T. Pemberton Leigh, the 
Right Hon. Sir Edward Ryan, Knt., the Right Hon. Sir John Jervis, 

Knt., and the Right Hon. Sir John Patteson, Knt. 

C C 
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writei’s. The declaration was for a total loss by 
stranding. The Defendants pleaded eight pleas to 
the declaration: the material pleas were the seventh, 
that the ship was not seaworthy, and the eighth, 
that after the making the policy, and before the 
time covered by the policy had expired, and whilst 
the steamer was lying safely at anchor, to wit, in the 
Madras roads, the steadier became imseaworthy, not 
by reason of any of the risks or perils covered by the 
policy of insurance, but by reason of the desertion of 
a great number of her crew, and not otherwise. And 
that, after the steamer had become in manner afore- 
said unseaworthy, and before any necessity had arisen 
for the steamer leaving her anchorage in the Madras 
I'oads for any other port, or place, the master might, 
by reasonable care and diligence, have procured, at 
Madras, a fit arid proper crew for the due navigation 
of the steamer, in the place and stead of those who 
deserted from the steamer as aforesaid ; but that he 
wholly neglected so to do. And that afterwards, and 
whilst the steamer was so incompletely manned and 
equipped, and before any necessity for the steamer 
leaving her anchorage at Madras, ihB steamer pro- 
ceeded on a voyage from Madras to Vizagapatam ; 
and that, whilst the steamer ■was so proceeding on her 
voyage, the siteamer, by reason of her being so im- 
properly manned and equipped, and of there not 
being fit and proper persons on board the steamer to 
take fit and proper soundings during her last-men- 
tioned voyage from Madras to Vizagapatam, was run 
ashore and wholly lost, in manner in the plaint al- 
leged. 

The Plaintiffs joined issue on all these pleas, ex- 
cept the eighth, to which they filed the f ollo'wing 
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demurrer; — That the eighth plea did not disclose 
any defence to the action, inasmuch as it merely 
alleged that, after the making the policy and the com- 
mencementi of the risk, the master and crew of the 
ship neglected their duty, and the' ship, by reason 
thereof, became unseaworthy ; whereas the policy of 
insurance did not contain, nor does the law imply, 
any warranty on the part of the assured for the con- 
tinuance of the seaworthiness of the vessel after the 
commencement of the voyage or risk, or for the per- 
formance of their duty by the master and crew dur- 
ing the whole of the voyage, or period insured ; and 
that the plea did not aver or show that the Plaintiffs, 
or the persons interested in the insurance, had any 
notice of the alleged desertion of the crew, or of the 
vessel havung been impropei’ly manned upon her 
voyage from Madras tio Vizagapatam- ; and that the 
plea did not sufficiently show that the loss of the 
stea,mer was attributable to the alleged negligence or 
misconduct of the master or crew, or how and by what 
means it was so attributable. 

The point; marked for argument was, that the law 
did not imply any warranty on the part of the as- 
sured, for the continuance of seaworthiness after the 
commencemen'ti of the voyage or risk. 

The demurrer was argued on the 4th of July, 1850, 
before Sir Lawrence Peel, Chief Justice, and Sir James 
Colvile, when judgment was given for the Plaintiff. 
On the 18th of February, 1851, the cause was tried. 
It appeared from the evidence at the tiial, that the 
policy was a time policy, and the insurance was to 
endure for a period of four months ; namely, from 
the 14th oi April, 1849, until the 14th of August iol- 
lowing. During the period covered by the policy, the 

c c 
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“ Emma” wliicli was a coasting vessel, made several 
voyages from Madras to the northern and southern 
ports of the Coromandel coast. And, on her last 
voyage, she departed from Madras for the northern 
ports on the 12th of June, 1849. Two lists of sea- 
men, comprising the crew of the “ Emma,” before 
the date of the policy, and on the 20th of April, 1849, 
were put in evidence. The evidence was conflicting, 
some of the witnesses, including the master and chief 
mate of the Emma,” thinking the crew sufficient 
in number and force, while other witnesses deposed 
that the lists themselves showed an insufficient crew. 
On the question of the number of men which would 
constitute a sufficient complement for the proper 
navigation and seiwice of the “ Emma,” much evi- 
dence was taken in the cause. It further appeared 
that the Emma, after her last arrival at Madras on 
the 5th of June, lay tliere until the 12th of Jwm ; and 
that, before she left the Madras roads on that day, 
neaily Ihe whole of the seamen were discharged, 
officeis, firemen, seiwants, and a single lascar 
remaining. Some other men appeared to have been 
taken on board before the ship left, but the number 
with which the “ Emma ” departed, it was insisted 
l)y the Defendants, were not sufficient for the naviga- 
tion of the ship. It was not in dispute that the 
number of the crew had been materially diminished 
since (he preceding voyage, and the cause of the 
discharge of the greater part of the crew at Madras 
was not explained. The Captain, in his evidence, 
stated, that the discharged men were not under con- 
tract to go on, and that he might have prevented 
them from leaving by giving them higher wages. 
It was not suggested that the men left the 
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owing to any conaplaint in respect of wages, or even 
any dissatisfaction wntli the wages they received ; 
on the contrary, the chief mate stated, that the rea- 
son of the discharge was to reduce the crew, with 
a view to diminish the expense, and that it was 
intended to replace them with other men at a fu- 
ture time ; and it was proved that a further crew 
was ordered to he engaged to join the ship at Coringa 
by the time she arrived there. On the 13th, the day 
after the “Emma” left the Madras Roads, she ran 
aground, on her passage to Monsoorcottah, in fair 
■weather, on a sandy beach. Efforts were made for 
some hours to get her off, but her hull became im- 
bedded in the sand, and the ship became a total 
wreck, and was abandoned. The loss was attributed 
to the insufficiency of the crew, there not being hands 
enough to work the vessel. 

Upon this evidence a special verdict was found on 
the seventh plea, that the ship was not seaworthy ; 
namely, that she was seaworthy at the time the policy 
was entered into, and had a competent crew, but not 
seaworthy at the time of her last departure from Ma- 
dras, and at the time of loss ; the number of the crew 
so altered, being such as to i*ender her unseaworthy ; 
vdth liberty to the Plaintiffs to move on such last- 
mentioned issue: and a verdict for the Defendants bn 
the other issues for the amount assured and interest. 

The Plaintiffs, on the 11th of 1851, in 

pursuance of the liberty given to them, obtained a 
riile, calling upon the Defendants to show cause 
why the verdict entered for the Plaintiffs on the issue 
joined on the seventh and last plea should not be set 
aside, and judgment entered for the Defendants on 
that issue, on the following ground: that the policy 
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being a time policy, it was necessary for the Plaintiffs, 
in order to establish seaworthiness, to prove either 
that a sufficient crew was engaged for the whole pe- 
riod included in the policy, or to prove that the crew, 
at the time of the commencement of each successive 
voyage, or of each fresh departure from port, was a 
sufficient crew ; and that both alternatives were nega- 
tived by the finding of the Court. 

The rule nisi came on for argument on the 19th 
of Mareh, 1851, and on the following day, the Su- 
preme, Court gave judgment, discharging the rule 
with eostiS. The judgment of the Court after re- 
ferring to the eases of Dixon y. Sadler (5 Mee. & 
Weis. 405) and Sadler v. Dixon (8 Mee. & Weis. 
895), proceeded in these terms: “The judgments in 
these cases affirm this position, which no subse- 
quent authority in the least degree- ^impeaches, that 
the implied warranty of seaworthiness is not one for 
continuing seaworthiness, but only of seaworthiness 
at the time of the risk commencing or attaching. A 
vessel may be seaworthy, though in a state unfit for 
sea, if she be for the ordinary risk to which she 
then is exposed, as on a policy at and from a port 
where the risk attaches on her whilst in harbour ; but 
she must, ere she departs on her voyage, be made in 
all respects equal to the ordinary sea risks ; and in 
like manner her due complement of hands may vary 
at different stages of the na\dgation insured, either as 
to number or the quality of the crew, according to the 
ordinary risks and the ordinary usage of the navi- 
gation. Thus she must, to fulfil the implied war- 
ranty, take on board a pilot in certain places ; but it 
would be preposterous to say that she must sail from 
the So o^fhlp with a Thames pilot, or from the Thames 
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with a KoogUy pilot. The implied warranty as to 
crew is, in its nature, nevertheless the same as the 
implied warranty as to the hull of the vessel, its sails, 
furniture, equipments, &c. ; it is not a warranty in a 
ease for continuing seaworthiness.” And, after refer- 
ring to, and commenting upon. Law v. Hollingsworth 
(7 Term Eep. 160) and Hollingsworth v. Brodrick (7 
Add. & Ell. 40), proceeded: “ The remote causes are 
uot regarded, but the proximate cause is merely a 
peril of the sea, though caused or aggravated by their 
neglect ; in other words, the owner insures as well 
against sea risks so occasioned, as inevitable sea 
risks. If the o'ftmer did expressly warrant that the 
sliip should in all respects continue seaworthy, he 
would be liable, from w’hatever cause her subsequent 
nnseaworthiness proceeded ; since, by our law, one 
who makes a positive unqualified covenant, which he 
nnght have qualified, is bound generally, because he 
did no*! limit it ; therefore, the owner would, in effect, 
become a re-assurer to his OAvn insurers, pro tanto— 
and, therefore, the warranty, which arises by implica- 
tion of law, is properly limited by the law to the com- 
mencement of the risk. In the case of Forshaw v. 
CJiahsrt (3 Brod. & Bing. 158), the vessel sailed origi- 
nally with an incompetent crew, having sailed with 
three only for the port of destination, ten being the 
lowest number f or that port. The implied warranty is a 
condition precedent, not a condition subsequent ; and, 
on general principles, if it be once fulfilled, the con- 
tiact cannot be got rid of on the ground of some sub- 
sequent omission bringing about that state of things 

which, if it had precedently existed, would have aii- 
nnlled liability under the contract.” 
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i8i3. Judgment against the Defendants was subsequently 
Jenkins signed for Rs. 47,767. 7. 3 for damages and costs. 

V. 

Against which judgment the present appeal was 
brought. 

Mr. Hare, and Mr. Paterson, {Bit F. Kelly, Q. C., 
with them,) for the Appellants. 

In 'the contract for insurance there is an imphed 
warranjty of seaworthiness on the part of the insurers, 
and a competent and sufficient crew at the departure 
of the ship for sea is essential to such seaworthiness. 
It was necessary, in order to estabhsh the seaworthi- 
ness of the ship, for the Plaintiffs to prove, either that 
a sufficient crew was engaged for the whole period in- 
cluded in the policy, or to prove that the crew, at the 
time of the commencement of each successive voyage, 
or at each departure from port, was a sufficient crew. 
Now it was proved at the trial, and found by the ver- 
dict, that when the ship departed on her voyage she was 
Treatise on Insurance, thus states the rule: “ There is 
crew, and ’that she was lost from , that cause. It must 
be admitted that seaworthiness is a condition prece- 
dent to the vahdity of a pohcy. Park (u), in his 
Treatise on Insurance, thus states the rule: “ There is 
in the contract of insurance a tacit and implied agree- 
ment that everything shall be An that state and condi- 
tion in which it ought to be, and therefore it is not 
sufficient for the insured to say that he did not know 
that the ship was not seaworthy, for he ought to 
know that she was so at the time he made the insur- 
ance. The ship is the substratum of the contract 

(a) Ch. xi., p. 322 (7th Edit.). 
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between the parties ; a ship not capable of performing ^53. 
the voyage is the same as if there were no ship at all ; Jenkins 
and although the defect may not be knoMm to the heycock. 
person insured, yet the very foundation of the con- 
tract being gone, the law is clearly in favour of the 
underwriter, because such defect is not the consequence 
of any external misfortune, or any unavoidable accident 
arising from the perils of the sea, or any other risk 
against which the undei-writer engages to indemnify 
the person insured.” Douglas v. Scougall (a) is an au- 
thority in support of this principle. — [Sir John Jervis: 

Here there is no contract to argue upon. If the 
insurer, impliedly warrants that the ship is seaworthy, 
he does not imphedly warrant that she shall continue 
so ; there is no mention of such a contract in this po- 
licy. He does not contract that she shall be seaworthy 
at her departui'.e from every intermediate port, that 
would be going to a greatei* extent than there would 
be in a voyage policy.] — The competency or incompe- 
tency of the crew is to be determined, from time to time, 
according to the nature and exigency of the voyage. 

—[Mr. Pemberton Leigh : Lord Campbell, in Gibson v. 

Small {b), expressed his opinion, that there is not in a 
time policy, effected on a vessel when abroad, any im- 
phed condition whatever as to seaworthiness ; not 
even as to the time when the vessel sailed on the 
voyage during which the pohcy attaches.]— v. 

Small is distinguishable from the present case, for 
there the ship was at sea at the day when it was in- 
tended that the pohcy should attach. The question 
of warranty of seaworthiness was not necessary to be 
decided in that ease, and the opinions of the Judges 

(a) 4 Dow. 269. (b) 4 H. L. Gases, 353. 
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in the House of Lords must, therefore, upon that 
point, be considered as extra judicial. 

Mr. Serjeant Channell, and Mr. J. Wilde, for 
the Respondent, were not called upon to sup- 
port the judgment appealed from. 

Sir John Jervis: 

We do not think it necessary to hear the Respon- 
dent’s counsel. 

My Lords are of opinion in this case, that the judg- 
ment of the Court below must be affirmed. 

In truth, the case is concluded by the decision of 
the House of Lords, in Gibson v. Small. The learned 
counsel for the Appellants, who have argued this case 
with greait ability, have in vain endeavoured to dis- 
tinguish it from that case. The judgment in Gibson 
V. Small puts the decision higher than it is necessary 
to do in the present case ; because, although, if it 
w'ere necessary to determine, that in a time policy there 
is no wai*rant of seaworthiness, my Lords would pos- 
sibly be inclined to adopt the opinion of Lord Camp- 
bell and the Judges to the full exten^t, namely, that 
there is no warranty of seaworthiness in a time 
policy. It is not necessary to decide that point to 
the full extent, because if, as was conitended for by 
the Appellants, in a time policy there is a warranty 
of seaworthiness at the time the vessel started on her 
original voyage, this vessel is found by the Court 
below to have been seaworthy at such a time. Then 
comes the question, assuming she was seaworthy when 
she started on her voyage, is there a further warranty 
that she shall be seaworthy at every intermediate 
port she touches at^ pending =the progress or conti- 
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nuance of lier voyage, wliicli is to last for a specified 1853. 
time! Now, if it had been a voyage policy, there is Jenkins 
no question, although there had been a warranty of heycock 
seawoi thiness when she started on her voyag^e, there 

would be 110 warranty that she should be scaTOrthy 
cit ail iiiternied.iatG porit at wliicli sli6 touclied, wliieli 
port she is endeavouring to make intermediate ; and 
if it were to be held (as I took the liberty of pointing 
out in the course of the argument) that there was a 
warranty in a time policy that the ship shall be sea- 
worthy at her departure, and at every intermediate 
port during the currency of the time policy, it would 
be holding that there is a w'arranty to a greater extent 
in a time policy than there would be in a voyage 
policy. 

Therefore, I apprehend in this case, as in all cases, 
we must abide by the general rule, that a policy of 
indemnity , being a written instrument, the terms of 
that instiument must be construed subject to certain 
conditions, one of which is, that in a voyage policy, 
custom and decision have annexed to that contract a 
warranty of Seaworthiness, and that there is no cus- 
tom and no decision which warrants the Court in 
saying, that in a time policy any such wari’anty 
attaches. If it were necessary for the decision of the 
ease, we should be inclined to go to the full extent of 
what Lord says in the House of Lords. It 

is unnecessary, however, to do so in this case; be- 
cause, if there was a warranty, it was satisfied at the 
time the voyage commenced, and there was no war- 
ranty at any intermediate port ; and, therefore, upon 

that, which is a lower ground, the judgment must be 

affirmed, and with costs. ’ - ^ I 
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Heney McKellae ------- Appellmit, 

A]SrD 

JoBCisr Wallace aiidJoHN Speis^ce - - - Respondents.'' 

On appeal from the Supreme Court at Calcutta. 

Accounts stated or settled — Meaning of — Reopening of accounts adjusted 
and closed — Conditions — Decree dvrecting tdking of accounts — Appeal 
against after proceedings iaJeen before Master — If can be allowed - — 
Terms— Practice. 

Principles which regulate a Court of Equity in opening stated and set- 
tled accounts. 

Accounts of long standing and great eoinplieation of a mercantile firm at 
Calcutta^ one of the pjartiiers of Yvhom afterwards acted as agent in Dnglandj 
involving charges for agency and partnership transactions, were mutually 
agreed to be investigated and closed. After long negotiations and dis- 
cussion respecting some of the charges, an agreement was come to, the 
parties agreeing to strike the general balance at a given sum, reserving 
one item of the account, amounting to a considerable sum, for future 
iiivcstigatioii. This reserved item was subsequently settled by the ac- 
ceptance a Bill of exchange for a lesser amount, as such reserved item, 
if opened, would have disarranged the settled general account. The Bill 
of exchange was dishonoured, and au action brouglit to recover the 
amount. A bill was then filed for an injunction, for the cancelment of 
the Bill of exchange, and that the accounts so settled might be opened. 
The Suprenie^ Court at Calcutta held, that the reserved item being left 
open, was evidence that tlie account was not finally closed, and decreed 
the accounts to be opened, referring the cause to the Master. 

Uj)Oii appeal, held by the Judicial Committee (reversing such decree 
and dismissing the bill, with costs) that the transaction amounted to an 
adjustment of the general accounts between the parties, subject to the 
reserved item which was iiltimately settled, and that the accounts so 
settled and closed could not, in the absence of fraud, be re-opened. 

The Defendant did not appeal from this interlocutory decree, but pro- 
ceeded in the Master's oface in resi>ect of the matters included in the 
accomits phut before the general report was made by the Master, he ap- 
pealed from such interlocutory decree to Dngland. In reversing such de- 
cree, the Judicial Committee ordered him to i>ay the costs of the proceed- 
ings in the Master's office, and remitted the cause to the Court below, with 
directions, that the costs payable to the Defendant upon the dismissal 
of the bill, and the costs payable by him consequent upon his proceed- 

17 th & 20 th In this case, the appeal was brought from a decree, 
jun^ 53 , (jated the 22nd of February, 1848, and an order, dated 

* Preseat : Memhers of the Judicial Committee, —The Right 
Hon. Dr. Lushington, the Right Hoii. T. Pemberton Leigh, the 
Right Hon. Sir Edward Ryan, i&it., and the Right Hon. Sir John 
JPatteson, Knt. 
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iiigs 111 the Master office, should be set off, the one against the other 
and the balance paid to the party entitled to the same. ' 

... -r _ 
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Leave to appeal oii au ex parte application was, under special cireuni- M‘Kellar 
stances, granted upon terms ot- the Appellant prosecuting the appeal and 
pving secuiity for £500. jSo step was, however, taken by the Appellant Wallace. 
to_ perfect the security or prosecute the appeal. The Kespondents, on 
being served with the Order admitting the appeal, filed a counter peti- 
tion to revoke the leave granted to appeal. The Judicial Committee 
under the circumstances, there having been great delay, made an ordei:- 
putting the Appellant upon terms of lodging his petition of appeal within 
SIX weeks, or the appeal to- stand dismissed, and enlarged the amount of 
the recognizance to £1,000 to cover the expenses occasioned bv the pro- 

Master’s office reserving tho costs of the application to 
1 evoke the leave to appeal, to the hearing. 


the 19'th of July, 1849, made by the Supreme Court 
dt G Oilcuttcii ill two suits pending" in that Court. In 
the first of these suits the Appellant was Plaintitf, and 
the Eespondents, Defendants ; and in the second suit 
the Eespondents were Plaintiffs, and the Appellant, 
Defendant, Ihese suits arose out of the following 
circumstances : — 


Previous to and up to the 6th of June, 1825, the 
Appellant carried on the business of a clothier and 
merchant tailor in Calcuttct, in partnership with one 
B. Gibson, under the style of ' ‘ Gibson & Co. ” On that 
clay, Gibson retired from business, and the Appellant 
purchased his share and interest in the stock in trade 
and the credit of the business, and thereafter carried 
on the business under the same style, for his own sole 
use and benefit, until the 1st of January, 1831, when 
lie admitted one Leslie (since deceased), and the Ee- 
spondent, Wallace, into co-partnership with him in 
the business, for the term of twenty-one years from 
•that date, admitting them into one-half share, and 
selling to them one half of the stock in trade of the 
business ; reserving the other half of the business and 
stock in trade, with power to transfer the same to. his 
brother, Tliomas McKellar. At this time there were 
debts to a very large amount due to the Appellant 
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i^SJ- from Ms customers. Subsequent to the admission of 
m'kellar Leslie and Wallace into partnership, a deed of co- 
wall’ace. partnership, dated the 29th of May, 1832, was made 
between the Appellant of the first part, Leslie of the 
second part, and Wallace of the third part ; whereby 
it was agreed, that the trade should be carried on in 
their names for their mutual benefit, in the propor- 
tions above mentioned, under the style of “ Gibson, 
McKellar & Co.,” and it was further agreed, that the 
Appellant, at any time during the co-partnership, 
should be at liberty to sell, assign, and dispose of Ms 
interest to his brother, Thomas McKellar, and that 
upon the admission of his brother into the co-part- 
nership he should be considered as the head partner 
of the fii'm ; and it was further agreed, that the firm 
of “ Gibson, McKellar & Co.” should collect the debts 
due to the Appellant, from the customers of “ Gibson 
& Co.,” and, as a remuneration for so doing, should 
have the use of such moMes, when collected, up to 
the end of the current year in which the same should 
be collected, free of interest, and thereafter at an 
interest of eight per cent, per annum., and that the 
money to be collected from customers of the firm of 
“ Gibson & Co.,” who were also customers of the firm 
of “ Gibson, McKellar & Co.,” should be first applied 
in payment of the debts due to the firm of ‘ ‘ Gibson 
& Co.,” until such debts should be satisfied ; and it 
was further agreed that, in the event of the Appel- 
lant disposing of his share and interest in the co-part- 
aersMp trade, and proceeding to the Ap- 

pellant should be the agent of the firm of “ Gibson, 
McKellar & Co.,” in iJitr ope, and that all sums of 
money remitted to any agent or other person by the 
partners of the firm for the payment of goods, &c., 
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on accomit of the joint trade, should he remitted 
through the agonoy of the Appellant, and that Leslie 
and the Respondent, Wallace, in the event of the w.^llace. 
Appellant proceeding to England, should render to 
him half-yearly accounts of his private accounts with 
them, and at the end of every year, when a general 
account of the stock, &e., should be made, reirder 
to the Appellant a summary account or balance-sheet 
thereof. 

Under this deed of co-partnership, the business of 
the firm of “ Gil) son, McKellar & Co.” was carried 
on till the 17th of November, 1832, when the Appel- 
lant transferred his half share to his brother, as pro- 
vided by the deed, and from that time the Appellant 
ceased to carry on the business ; T. McKellar, Leslie, 
and Wallace, carrying on the same under the style or 
firm of “ Gibson, McKellar & Co.,” until the death 
of T. McKellar, when the business was carried on by 
Leslie and Wallace in co-partnership, under the style 
of “ Gib son & Co. ” until the death of Leslie after-men- 
tioned. 

The firm of “ D. McKellar & Son,” of Old Burling- 
ton Street, London, clothiers, &c., had supplied and 
shipped "‘all the goods and other merchandise from 
England required by the firm of ” Gibson & Co.” for 
eight or nine years previous to Leslie and the Re- 
spondent, Wallace, being admitted into partnership 
with the Appellant ; and the firm of “ D. McKellar 
& Son” were in correspondence wdth, and had sup- 
pdied large quantities of goods to, the firm of Gib- 
son, McKellar & Go.” 

' The firm of “ Gibson,' McKellar & Co.,” by a 
power of attorney, dated the 22nd of January, 1838, 

witliout the knowledge or consent of the Appellant, 
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constitnted A. McKellar (brother of the Appellant 
and a member of the firm of “ I). McKellar & Son”) 
and also the Appellant, their joint and several attor- 
nies in Great Britain, to get in the debts and money 
dne to the firm of “ Gibson, McKellar & Go.” 

Prom the year 1833, to the month of April 
various Bills of exchange, promissory not 
respect of debts due and owing to the firais of “ Gihson, 
McKellar & Go.,” and Gibson & C'O., ” respectively, 
were sent by those firms to England, for realisation to 
the Appellant and also to his brother A. McKellar. 
A. McKellar, however, was the only person who acted 
under the power of attorney, excei>t in the instance 
of two small debts owing to “Gibson, McKellar & 
Co.,” which were got in by the Appellant and handed 
over by him to A. McKellar, as such acting attorney 
or agent, and who collected and realised certain of 
the Bills of exchange and promissorv notes, and 
the amount of certain debts, and aeconnttsi for 
he so receiA^ed to the firm of “ Gibson, McKellar & 
Co.,” in the consignment accounts of tlie firm of “ D. 
McKellar & Son,” with the firm of “ Gib 
&Co.” 

The Appellant was appointed by 
nership the agent in England of the 
McKellar & Go., ” for the purpose 

Gihson, McKellar & Go.” the goods and merchan 
dise from England vdiich they might require 
purposes of their trade, but, shortly aft 
in England, the firm of “ Gil 

gave instructions to the Appellant to nami ovei 
the firm of “ T). MeKellar & Son” the indents or 
orders ;or goods and other merchandise which 
trom time to time, should enclose t 
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that the firm of “ D. McKellar & Son” might apply 
the goods and merchandise thereby ordered, and, in m'kellar 
pursuance of such instructions, from that time all the Wallace. 
goods and merchandise specified in the indents or 
orders of the successive firms of “ Gibson, McKellar 
& Co.” and “ Gibson & Co.,” with the exception only 
of some of compai'atively trifling amounts, were pro- 
cured and supplied by the firm of “ D. McKellar & 

Son,” through the Appellant, as such agent, who 
merely assisted in selecting such goods and merchan- 
dise, and paid for the same as agent under the before- 
me:itioned partnership deed, and charged the firms of 
“■Gibson, McKellar & Co.,” and “Gibson & Co.,” 
commission at the rate of five per cent, for acting as 
agent in selecting and in advancing the money to pay 
for the goods and merchandise so supplied to them, 
in respect of which the Appellant, from the latter 
end of the year 1832, to January, 1839, made ad- 
vances out of his owm monies for those firms to a 
great amount without settling any account with them 
up to the latter end of the year 1831. 

The members of the firm of “ Gibson, McKellar & 

Co.,” after the Appellant' retired from the partner- 
ship, collected under the po-wers of the pai’tnershiii 
deed, money to a large amount, on behalf of the Ap- 
pellant, in respect of debts owing to him by the 
customers of the firm of “ R. Gibson & Co.,” but 
Leslie, and the Eespondent, Wallace, after the death 
of T. McKellar, were charged with having neglected 
to collect a large portion of the debts so due to the 
Appellant, which it was alleged, in consequence of 
such neglect, were lost. 

The Appellant, in November, 1837, executed a 
power of attorney, appointing one Greenaivay, of 

p o 
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Calcutta, his attorney and agent, to recover and 
m-kellar receive from the firm of “ Gilson, McKellar & Co.” 
Wallace, all debts which then were, or thereafter should be, due 
to the Appellant, not only on account of the firms of 


“ R. Gilson & Co.,” and ^‘Gilson, McKellar & Co.,” 
in which he had been a partner, but also for the mo- 
nies due to him from the firm of “ Gilson, McKellar 


& Co.,” for the goods and merchandise as settled by 
the firm of “ B. McKellar & Son,” and paid for by the 
Appellant, as such agent, and at the same time the 
Appellant emjoo'wered Greenaivay to make out and 
finally settle all accounts between the Appellant and 


the firm of “ Gilson, McKellar & Co.” 

This power of attorney was received by Greenaway, 
in Felruary, 1838 ; but previously to its receipt, and 
on the 26th of January, 1838, T. McKellar died, 
having by his Will appointed Greenaway his executor, 
who proved the Will ; and, shortly after the death of 
T. McKellar, his share in the business of Gilson, 
McKellar & Co.” was by deed assigned to Leslie 
and the Respondent, Wallace, by Greenaway as such 
executor ; and by such deed, Leslie and Wallace took 
upon themselves the payment of all the partnership 
debts and liabilities to which T. McKellar was liable 
jointly vnth them at the time of his death, as a mem- 
ber of the firm of ” Gilson, McKellar & Co. ” 


^ of the year Greenaway, 

e Appellant’s agent at Calcutta, rendered to Gil- 
snn ^ Co. ’ ’ the Appellant’s account current between 
him and ” G,bson, McKellar & Co.,” of all their deal- 
ings ^ and transactions in business then remaining 
unadjusted (other than those which related to the 
counting of and accounting for the outstanding 

nPhrst ifina +1-./^ A /\ n ~ 

from the month of 
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June, 1832, to the 31st of January, 1838. This ac- 
count current, numbered 2, at the time it was so m*kellar 
rendered by Oreenaivay , was objected to by the firm Wallace. 
of Gibson, McKellar & Co.,” when Greenaway re- 
quested Leslie and Wallace to make out and render 
to him, as such agent, the accounts in the manner 
which they were \\filling to admit the same. They 
agreed to do so ; and, accordingly, they made out 
and rendered their account current to Greenaway, 
up to the 31st! of January, 1838, which was num- 
bered 3. By such account they admitted a balance 
of Rs. 491,695 14a. 3p., to be due from “ Gibson, 

McKellar & Co.” to the Appellant, on the 31st of 
January, 1838. 

The difference in amount between the accounts 
numbered 2 and 3, rendered by Greenaway on be- 
half of the Appellant, and by Gibson & Co.” re- 
spectively, was a sum of £3,757 155. If i., but there 
was no diffei’enee whatever in such accounts as to the 
lespectdve amounts of the sum total charged against 
“Gibson, McKellar & Co.,” for the price of each 
shipment of goods. In the account hio. 2, discount at 
the rate of two-and-a-half per cent, up to the 30th of 
June, 1836, upon the respective amounts of the sums 
total charged, was allowed to “ Gibson, McKellar & 

Co., and from that time to the close of the account, 
no discount was allowed ; and a commission of five per 
cent, was charged upon the respective amounts of all 
the sums total so charged. By the account No. 3, 

“ Gibson & Co.” claimed to have certain discounts 
allowed upon amounts total charged against “ Gibson, 

McKellar & Co., ” for the price of shipment of goods 
and for commission of five per cent, charged only 
upon the respective amounts of all the sums total so 
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'**53- charged, after first deducting a discount of seven-and ■ 

m'kellar a-half per eenti., and the difference of interest eonse- 

2 / 

Wallace, quent upon these difi:erenees, and such claims, repre- 
sented all their objections to the account No. 2. 


In consequence of these claims on the part of 


Leslie, and the Respondent, Wallace, many negotia- 
tions and discussions took place before the montli of 
September, 1838, as to their settlement, and at length 
it was, in September, 1838, finally arranged and agreed 
between Greenaway, as 'the Appellant’s agent, and 
“ Gibson & Co.,” that the firm should pay the Ap- 
pellant the smn of Rs. 91,695 14a. 3p. in cash, and 
give a Bond for 4 lacs of Company’s Rupees, payable 
quarterly by instalments of Rs. 25,000, and that the 
disputed item of £3,757 15.9. Ifd. should stand over 


for future investigation, and, accordingly, tlie firm 
“ Gibson & Co.” paid Greena-way that amount in ea*sli, 
and on the 24th of September, Leslie and Wallace 
executed and gave their Bond for 4 lacs of Rupees, 
payable by instalments. This Bond recited, that Leslie 
and IT allace. had examined and inve.stigat'ed the sev(*- 
ral accounts of the Appellant with the firm of ‘ ‘ Gih- 
son, McKellar & Co.,” rendered on his behalf, up to 
the 31st of January, 1838, but that they refused to 
admit the further sum of £3,757 15,9. ]|d. claimed as 
dxie to the Appellant, until satisfied on further inves- 
tigation and examination. 

* % 

In May, 1839, Leslie came to England , bringing 
with him a power of attorney from his copartner 
Wallace, expressly authorising him to settle the difi 
ferences between the firm of ‘^Gibson & Co.” as to 
the disputed item of £3,757 155. IM., and such dif- 
ferences were accordingly finally closed and settled bv 
J.C.9T.C giving to the Appellant a Bill of exchange, 
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dated the 31st of August, 1839, drawn by the Appel- 
lant upon and accepted by Leslie in the nanie of the 
firm of Gibson & Co.,” payable eighteen months 

aftei date, for Rs. 30,744 4a., a lesser sum than the 
reserved item. ' 

The Bill of exchange was forwarded to Gfeenciwoii 
at Calcutta, who received the same in due course, and 
informed Wallace of that fact. The Bill not ha\ung 
been paid at maturity, the Appellant, on the 14th of 
March, 1841, brought an action on the plea side of 
the Siipreme Court at Calcutta against the Respond- 
ent, Wallace, and Leslie to recover the amount. To 
this action the Defendants pleaded, first, that they 
did not accept; seeondljr, that the Bill was accepted 
at the request and for the accommodation of the Ap- 
pellant, and without any consideration for the same ; 
thirdly, that the acceptance was obtained and pro- 
cured by the Appellant by fraud and covin; and 
fourthly, a set otf. A commission for the examina- 
tion of witnesses in England was obtained, but w;as 
not returned at the date of the trial, (the 30th of 
June, 1842), when a verdict was given for the Appel- 
lant, for the amount of the Bill of exchange, and 
interest at 8 per cent. 

Leslie died on the llth of Jime, 1841, having by 
his will appointed the Respondents his executors. 

While the proceedings at law were going on, the 
Appellant, on the 30th of September, 1841, filed a bill 
on the equity side of the Supreme Court at Calcutta 
against the Respondent, Wallace, as surviving part- 
ner of the firm of Gibson & Co.,” and also against 
the other Respondent, Spence, the executor of the 
late Leslie. The bill stated, among other things, the 
before-mentioned deed of co-partnership and the eol- 
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lection and idealisation, by T. McKellar, Leslie and 
m'kellar Wallace of certain of the debts dne to the Appellant 
Wallace, from the customers of the firm of “Gibson, McKellar 
& Co.,” who had been customers of the firm of “ B,. 
Gibson & Co.,” and that other of such debts had been 
lost by the neglect of T. McKellar, Leslie and the 
Respondent to recover and get in the same, and 
prayed that an account might be taken of all 
monies which T. McKellar, Leslie and Wallace, or 
any of them, and which the Defendants, as execu- 
tors of Leslie, or either of them, had collected or 
received in payment or satisfaction, either wholly or 
partly, of the debts due to the Complainant as such 
member of the old firms in which he was so inte- 
rested as aforesaid; and of the debts which he had 
purchased or obtained from G. T. Gibson as aforesaid, 
and of all monies which McKellar, Leslie and Wallace, 
or any of them, and which the Defendants, or either 
of them, as such executors aforesaid, had collected or 
received from the customers of the new co-partner- 
ship firm, and which, according to the terms and 
provisions of the deed of co-partnership, had been 
applied towards payment of the debts due to the 
Plaintiff, and paid over to or placed to his cre- 
dit, which but for the wilful negdect or default of 
McKellar, Leslie, and Wallace, and each of them, might 
have been collected in or received by them; and that 
the Defendants might be decreed to pay him what, 
upon taking such account, might be found due to 
him; and that the Defendants should deliver over 
and deposit with the proper officer of the Court, 
all the ■ accounts, vouchers, &c., belonging or in any 
way relating to the old firms in which he was in- 
tested as aforesaid; ‘and that in the rneantime the 
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Defendants might be restrained from collecting or 
receiving any of the debts due to him, and for general 
relief. 

The Eespondents, on the 23rd of February, 1842, 
put in a joint answer, admitting that T. McKellar, 

Leslie and Wallace collected and received debts and 

# 

monies to a large amount on behalf of the Appellant, 
and which were owing to the firm of “R. Gibson & 
Co.,” but they denied that any debts had become irre- 
coverable and lost to the Appellant by reason of any 
neglect or omission on their part, as alleged in the 
bill. 

On the 1st of March, 1843, the Eespondents 
filed a cross bill in the same Court against the Ap- 
pellant. The bill stated, that the Appellant had 
been appointed as attorney to collect divers sums 
of money on bills, &c., for the firm of “Gibson, 
McKellar & Co.,” and that he never at any time 
rendered a true account of the collection of such 
monies, and, by reason of his negligence in not de- 
manding payment of, or suing upon, certain bills, the 
same became irrecoverable, and barred bv the Statute 
of Limitations; that the Appellant as such agent had 
charged the firm with the agency commission of five 
per cent., and the bill charged that the invoices sent 
were imperfect, incorrect, and false, the Appellant 
having, in breach of his duty as agent, charged higher 
prices in his accounts than the price actually paid by 
him to those from whom he had purchased, and had 
not allowed them discount when allowed to him, and 
that the accounts wanted many items which ought to 
have been credited to the firm of “Gibson, McKellar 
& Co. and that the members of that firm had never 
obtained a full, true, and faithful account of his deal* 
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1853 . iugs, transactions, and purchases as sucii agent. Tiie 
m'kellar bill also charged, that the accounts between 

£ Liy-i ‘7 

Wallace, ot Gibson, McKellar & Co.” were still open t 
unsettled, and, after charging that tlie Appellant 
in his possession the original invoices, &c., and seek- 
ing the production thereof, prayed, that the prior 
accounts might be opened up and re-adjusted ; and 
lor an injunction restraining liim from receiving any 
of the debts, and that the Bill of e.\change mig 
delivered up and cancelled, as it had been obt 
by pressure and duress, and the Apiiellant restrained 
from issuing execution upon the judgment recovered 
by him. . 

The ApiDellant by his answer insisted, that the 
accounts were finally settled aiul closed l)y the pay- 
ment and Bond; that after the settlement of the dis- 
puted item of £3,757 136-. Ud., when he considered 
all matters in relation thereto tinallv settled 
adjusted, he had destroyed the greater part t)f 
vouchers and papers relating thereto as l)eing 
longer of any value, and he submitted, that by reason 
of such final settlement of accounts the Ii(Jspondents 
were iiot entitled to any account of such i)articulars as 
were inquired after and prayed for by their bill, pre- 
viously to the 31st of January, 1838; and he further, 
by his answer, stated, that he had received from the 
sellers, from the years 1834 to 1836, in conHecimmce 
of ready-money payments, a discount varying from 5 
0 a, and that he received a commission of 2| uer 
cent., as a del credere coimnission, from June 
to end of 1837, out of the profits of 
whom he purchased the goods. 

Witnesses were examined on botl 
correspondence between the parties 


< i / » 
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settlement was filed. The Appellant examined Green- 1853. 
away, to establish the material issue, that the accounts m'kellar 
were stated and settled as he insisted. There was no Wallace. 
evidence to show that the Appellant had been guilty 
of any of the acts of fraud or duress, or that he had 
been guilty of neglect or default in getting in the 
debts due to the firms of “Gibson, McKellar & Co.” 
and “Gibson & Co.,” as alleged by the bill. 


The two causes were heard together in the month 
of February, 1847, when the Chief Justice, Sir Law- 
rence Peel, pronounced the judgment of the Court, to 
the effect, that as there was no ground for impeach- 
ing the Bond as fraudulent, it must, therefore, be 
deemed a settlement as far as it extended; that there 


was an exception of the sum of £3,757 IS*’, l^d., 
which appeared to him to be the only matter substan- 
tially in dispute, that it did not appear that the ac- 
counts under settlement excluded any of H. McKellar’ s 
claims, and the presumption was, that all his claims 
were included. That the claims against the Calcutta 
film appeai’ed to be referable to three heads; the sum 
agreed to be paid as a valuation of stock, on the 
admission of the succeeding member^ to the firin of 
which H. McKellar was the sole member; the collec- 
tions in Calcutta to be carried to account of the firm 
or firms centred in H. McKellar, saxdi the sums ad- 
vanced by him in England, and his charges on pur- 
chases effected by him for the house in Calcutta; mid. 
that these on the evidence could not be taken to have 
been the basis of the proposed settlement. That if, 
therefore, the Plaintiff in the original suit (the Ap- 
pellant) was permitted to have an account of the col- 
lections from an earlier date than the date of the 

Bond transaction, it would be in effect re-opening the 
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accounts, of the settlement of which he had taken the 
benefit. That, therefore, the account, in the original 
bill, must be confined to transactions subsequent to 
the Bond. As to the sum excepted and reserved on 
giving the Bond, the Chief Justice thought that the 
circumstances which had taken place were such as 
ought not to preclude the inquiry proposed to be 
directed, and the Court referred it to the Master to 
take the accounts upon that footing. 

The ease was afterwards re-heard, and on the 22nd 
of February, 1848, the Chief Justice pronounced the 
judgment of the Court, “that the nature of the re- 
servation (the sum of £3757. 15s. Ifq:.) out of the 
settled accounts was such a,s to be applicable to all or 
any of the sums included; and, therefore, they varied 
the former decree by referring the accounts gene- 
rally, with direction, that if the Master should find a 

settled account, he should take the account on that 
footing.” - 


The Appellant took the initiative in the Master’s 

office, proceeding with the reference ordered by the 

above decree; and evidence respecting the accounts 
was entered into. 


On the 3rd of April, 1849, the Master made a 
separate report upon the question, whether the ac 
counts between them was or was not a settled 
account, and he thm-eby found, that the accounts be- 
-weein the parties in the suits, and the reserved item 

^ ^or was either of them, 

&Mtled, as contended before him on the part of the 

Appellant, but that the same were still open and im- 

settled. To this report, the Appellant took excep- 

tons, first, that the Master had &and that the 

accoants hetwcea the AppeUant and the firm of 



387 


ON APPEAL PKOM THE EAST INDIES. 


“Gibson, McKeUar & Co.,” up to the 31st of January, 
1838, were not settled by the Bond, whereas he ought 
to have found that the wliole of the accounts and 
dealings between the Appellant and the firm of “Gib- 
son, McKellar & Co.,” up to the 31st of January, 
1838, were closed by the Bond, except as to the re- 
served item of £3,757 156*. l%d. and two other small 
sums, and except the amount prayed for by the Ap- 
pellant’s bill; secondly, that he ought to have found 
the reserved item of £3,757 15s. l|i. settled and 
closed by the Bill of exchange. 

These exceptions were argued before the Supreme 
Court, and by an Order of that Court, dated the 
16th of July, 184.9, the same were over-ruled and the 
Master’s separate report confirmed. The judgment 
of the Court was delivered by Mr. Justice GohMe, to 
the effect, that the Master was right in finding that 
there was no settlement of the accounts, in the sense in 
which that term was understood in a Court of ecjuity, 
on either of the occasions referred to by the excep- 
tions; and that even the language used by the Appel- 
lant himself, in making his claim before the Master, 
was not that ordinarily used in setting up a settled 
and closed account; namely, that the accounts were 
stated and settled, and that thereupon certain pay- 
ments were made and a security given, on the footing 
0 that settlement; but that the settlement contended 
or was effected by such payments and the execution 
0 sue security, and that these acts, which mig..„ 
material as constructive evidence of an antecedent s- 
ement of accounts, was treated as constitutinj 
seHlement itself. That the Bond, if ta..... 
neither an account stated, nor afforded any 
tory evidence of an account stated ; no 
agreed upon, it being left an open question, wnether 
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the sum admitted to be due was or not to be increased 
by the sum of £3,757 15s. IftZ. ; and he was of opi- 
nion, that the Plaintiff had failed to establish that 
in September, 1838, there was such a settlement of 
accounts as that which he set up, or that anything 
was done by which, in taking the accounts directed by 
the decree, effect could be given to it as to an ac- 
count stated. That the effect of the acceptance for 
Rs. 30,744 4 anas, given by Leslie in the partnership 
name of “Gibson & Co.’’ to McKellar, was not such 
a transaction as ought to be treated as a settlement of 
accounts between principal and agent, which precluded 
the former from having the accounts of the latter 
taken in a Court of equity. 

Proceedings were then resumed in the Master’s 
office, and warrants were issued at the instance of the 
Appellant, in pursuance of the original decree, re- 
quiring the attendance of the Respondents before the 
Master to go into the accounts. Meetings were had, 
and the accounts gone into, and other proceedings in 
relation thereto taken. 

No appeal was asserted from the Decree pro- 
nounced in F ebruary, 1848, or the Order of the 16th 
of July, 1849, made on the Exceptions, but the Ap- 
pellant ’s counsel in Calcutta, being of opinion that 
an appeal might be successfully prosecuted, intima- 
tion to that effect was communicated to the Appel- 
lant, who was resident in England, and a correspond- 
ence ensued respecting the evidence and proofs within 
the Appellant s power to verify and produce. The 
Appellant also took the opinion of counsel in Eng- 
land, on points relative to the expediency of an ap- 
peal, and ultimately having been advised so to do, 
by letters, dated the 7th and 24th of December, 1849, 
instructed his agent in India to direct counsel to 
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move for such appeal on his behalf. The instruc- 
tions thus sent were, ho-wever, not available before m'Kellar 
the 20th of February, 1850, when the period of six Wallace. 
months, the time limited for appealing by the Cal- 
cutta Charter of. Justice, had expired, and the right 
to appeal, therefore, lost. Under these circum- 
stances, McKellar presented a petition to the Queen 
in Council, praying for leave to appeal, notwithstand- 
ing the time limited by the Charter had expired. 

This petition was heard before the Judicial Com- 
mittee, ex parte, and, being supported by an affidavit 
setting forth the circumstances above stated, was 
allowed, upon terms of the Petitioner giving security 
for costs, and lodging in the Council office a certifi- 
cate of recognizance in a penalty of £500. 

The service of the Order made upon this petition, 
dated the 25th of June, 1850, upon the Eespondents 
in India, was the first intimation they received of the 
appeal, and they presented a counter petition to the 
Queen in Council to rescind and revoke such Order. 

It alleged, that no notice of the application for leave 
to appeal had been given to them, and that proceed- 
ings in the Master’s office, in the original and cross 
bill, had been taken by McKellar without any notice 
of his intended application. That they had no op- 
portunity afforded them of staying proceedings, but 
were compelled by the steps and proceedings taken 
hy McKellar, as actor, to proceed and incur great 
expense in the Master’s office, since the passing of 
the Decree of the 22nd of February, 1848 , and the 
Order of the 16th of 1849, and that such ex- 

penses which they had been so led into could 
never be recovered, if the appeal was successful, as 

the whole of these proceedings would be a nuUity. 
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. That two years had elapsed since the date of the De- 

m'kellar cree of the 22nd of February, 1848, and the time 
Wallace, when the petition was presented to Her Majesty in 
Council ; that the taking of the steps and proceed- 
ings, as actor, inducing them to proceed under the 
reference in the Master’s office, was an acquiescence 
and submission to the Decree and Order, and a 
waiver of his right to appeal. That if such fact had 
been known to the Committee, they would have 
made McKellar give security for the costs incurred 
by this proceeding. That McKellar had not entered 
or prosecuted his appeal; that it was a condition pre- 
cedent by the Order of Her Majesty in Council, that 
he should lodge a certificate of recognizance, but that 
he had not done so, and they prayed that such Order 
in Council might be reversed, and that McKellar might 
be ordered to pay the Petitioners the costs incurred. 
This petition was supported by an affidavit verifying 
the principal allegations, and was served on the Ap- 
pellant’s agent. 


iSth June Mr. Leith moved to dismiss. 

iSSi. 

This Court would not have made the Order, admit- 
ting the appeal, if it had been possessed of the know- 
ledge of the fact of the proceedings taken in the 
Master’s office by McKellar, under the Decree of the 
^nd ot February, 1848. That fact was not disclosed 
in the application made by Mm, which was ex parte. 
Moreover, the terms of the Order in Council have not 
been complied with. No recognizance has been en- 
tered into, nor has any petition of appeal been lodged, 


PiBseat : Members of the (7om»u#ee,~The Rie’hf Hati 

tie Eight Hon. T. Pemberton Leigh, tL ^ 
PoH. Sir Edward Ryan, Knt., and the Right Hon. Sir John Jervis, Knt. 
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although nearly a twelvemonth has elapsed since the 
date of the order. 

Mr. Wigram, Q.C., contra. 
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It was not thought necessary to appeal from the 
interlocutory decree, and, accordingly, the parties went 
in before the Master to take the account. When it 
was discovered that it was requisite and expedient to 
appeal, the six months limited hy the Charter had 
expired, and this Court granted leave to appeal as an 
indulgence. 


The Right Hon. T. Pemberton Leigh : 

There has been great laches, but not such as, in 
their Lordships’ opinion, ought entirely to shut out the 
appeal. But further terms must be imposed upon 
the Appellant. The recognizance must be increased 
to the sum of £1,000, a sum sufficient to cover the 
costs incurred in the Master’s office, by the Appel- 
lant forcing on the proceedings and taking the ac- 
counts ; and, as the delay has been occasioned by the 
Appellant, the petition of appeal must be lodged in 
the Council office within six weeks, and if not then 
lodged the appeal is to stand dismissed. This course 
will, we think, do complete justice to all parties. We 
reserve the costs of this application. 

By the Order in Council made upon this petition, 
the Appellant was directed to lodge in the Council 
office the ceitificate of I'ecog'nizance to Her Majesty, 
in a penalty of £1,000 sterling, conditioned to stand 
and abide such determination as might be made, and 
to pay all such costs as might be awarded in case the 
appeal be dismissed (such recognizance to be imlieu 
of the aforesaid recognizance of £500, for costs in the 
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appeal as set forth in the Order of the 25th of Jtme, 
1850), and to perfect such recognizance, and lodge 
his petition of appeal in the Council office within the 
space of six weeks from the date of the report, and, in 
the event of failing to perfect such recognizance and 
lodge such petition within that period, the Order be 
discharged, and the costs of the petition paid by the 
Appellant; but if the recognizance was perfected, and 
the petition of appeal lodged within that period, then 
that the costs of the petition was to be reversed. 

The appeal now came on for hearing. 

Mr. Wigram, Q.C., and Mr. W. A. Collins, for 
the Appellant. 

The simple question the Court below had to decide 
was, whether the transaction in question entered into 
in the month of September, 1838, amounted to a set- 
tled account up to the 31st of January, 1838, be- 
tween the parties, and precluded the Respondents 
from opening the accounts again. Our contention is, 
that it did constitute a settled account, and that the 
Court below entirely misconceived the effect of that 
settlement. Indeed, the Bond and Bill of exchange is 
a bar to any such claim. The evidence of Greenaway, 
and the correspondence between the parties respect- 
ing this settlement, show beyond dispute that it was 
a clear ease of settled account, with the reservation 
of one item of £3,757 15s. Ifd. Although the in- 
vestigation of that item, if it had been found to be 
incorrectly made up, mgiht have disarranged the 
items in the prior accounts up to the 31st of January, 
1838, yet that would not affect such settlement, and 
that was also settled by the acceptance of the Bill of 
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exchange for a less amount. The charges of wilful 
neglect and fraud contained in the original bill were 
unsupported by evidence, and wholly failed. As 
the accounts between the parties had been so long- 
settled, we submit that the Decree ordering the 
refei-ence to the Master to take the accounts, and that 
the Order overruling the exceptions, ought not to 
have been made. Brownell v. Brownell (a). — [Mr. 
Pemberton Leigh: The proceedings taken by the 
Appellant in the Master’s office under the Order 
was wrong: he should have appealed at once; at all 
events, he ought, whichever way our judgment may 
be, to pay the costs of those proceedings.] — The De- 
cree was an erroneous one. In De Burgh v. Clarke (h) 
the House of Lords held that the original Decree, 
pronounced more than two years before enrolment, 
was saved by a subsequent Order made in the cause. 
They referred also to Parker v. Marrell (c). 

Mr. Bolt, Q.C., and Mr. Leith, for the Re- 
spondents. 

The accounts have never been stated and settled. 
The Court below was, therefore, perfectly right upon 
the facts shown, to refer it to the Master, with 
liberty to surcharge and falsify the accounts. They 
were not closed by the transactions which had taken 
place. The claims made by “ Gibson, McKellar & 
Co.,” in the account No. 2, for discounts, over 
charges in respect of the shipments, and the differ- 
ences of interest which formed their objection to 
the account, have never been settled; one of the 
disputed points being, whether a del credere Goxaiais- 

(a) 2 Bro. C. C. 62. (6) 4 Clk. & Pin. 562. 

(c) 2 Phillips, 453. ■ . / i VyA v - ^ 
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sion was properly charged by the Appellant in his 
character of agent; a most important inquiry, as it 
converted the agent into a principal. The Respond- 
ents were wholly in the dark as to the particulars of 
these discounts and overcharges. They never had the 
vouchers, only the invoices and statements upon which 
the alleged settlement of the account up to the 31st 
of January, 1838, was founded. Facts which the 
Appellant was bound to have communicated to them 
were kept back at the time of executing the Bond and 
accepting the Bill of exchange. The statement fur- 
nished them was a suggestio falsi. What can be 
stronger proof that it was not a formal settlement than 
the undisputed fact, that the item for £3,757 15s. Ifd. 
was reserved, and which manifestly, if wrong, would 
disarrange the whole of the items of the general ac- 
count t That alone is sufficient to entitle us to have 
the accounts opened, as the Court below most clearly 
expressed in the judgment of Mr. Justice Colvile. It 
was not necessary to establish legal fraud: there was 
unfair advantage taken, and that is sufficient to justify 
the Court in opening the accounts. Gibson v. Jeyes (a), 
Wood V. Downes (b), Montesquieu v. Sandys (c), An- 
derson V. Maltby (d). Length of time is no bar if fraud 
appears in a stated account. Vernon y. V aw dry (e), 
Allfrey y. Allfrey (/). 

The Right Hon. T. Pemberton Leigh : 

During the progress of this appeal, we have had an 
opportunity of looking very carefully through the 

(a) 6 Ves. 266. (6) 18 Ves. 120. 

(e) 18 Ves. 301, 308. 

(:dl 2 Ves. 24«. S. C. 4 Bro. C. G. 422. 

(e) 2 Atk, 119. (/) 1 Mae. & dor. 87. 
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whole of the papers in the case, and after the ex- 
tremdy clear aad able manner in which the ease has m'keiias 
been argued at the bar, we feel ourselves in a situation wai.lace. 
to dispose of it at once, and we think it better to do 
so now, than to put the parties to any further delay. 

The law in eases of this kind I apprehend to be 
perfectly clear. Parties having accounts between 
them, may meet and agree to settle those accounts 
by the aseertainrnent oE the exact balance; and, if they 
mean to ascertain the exact balance, it may be neces- 
sary for that purpose, and probably is necessary in 
most leases, that vouchers should be produced, and 
that all the information which is possessed on one side 
and the other, should be furnished in the settlement 
of those accounts; and, if it afterwards turn out that 
there are errors in the account, it is a sufficient ground 
for opening the account and for setting it right in a 
Court of Equity. Tf, on the other hand, persons meet 
and agree, not to ascertain the exact balance, but 
agree to take a gross sum as the balance; a sum 
which one is willing to pay, and the other is content 
to receive as the result of those accounts; it is 
obvious, that the production of vouchers is entirely 
out of the question, and errors in the account are so 
also, for the very object of the parties is to avoid 
the necessity for producing those vouchers, upon the 
assumption that there are or may be errors in the 
account so settled, therefore, it is either an account 
stated and settled, in the formal sense of that ex- 
pression, or, it is tlie case of a settlement by com- 
promise. In either case it may be vitiated by fraud; 
in either case it is good for nothing, if, either from 
the collusion of the parties, upon the circumstances 
under which the settlement takes place, it is proved 

E B 2 
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in a Court of Equity, that the transaction was not so 
fairly and so fully understood between the parties, 
either from the confusion in which it was involved, 
or, from misrepresentations made on the one side or 
the other, as it ought to have been, and that injustice 
has been done to either side. 

Now, that being the general law of the case, it ap- 
pears to us very clear that the settlement which took 
place here was in the nature of a compromise; an 
aeeeptance by one party, and a consent to pay by the 
other a gross sum in satisfaction of a disputed ac- 
count. Whether the circumstances under which that 
settlement took place are such as to induce a Court 
of Equity to set aside the transaction, and direct a 
general or specific account, must depend on the parti- 
cular facts of this case, which makes it necessary for 
us to go into those facts a little more in detail than 
we should otherwise have done. 

Now, the facts appear to be these: Previous to 1831, 
the Appellant carried on business as a merchant tailor 
and clothier in Calmtta, under the name or firm of 
^‘Robert Gibson & Co.” In the month of January, 
1831, he agreed to admit into partnership with him 
two persons of the names of Wallace and Leslie, who 
had previously been his assistants in the business, a 
circumstance not wholly immaterial, because it shows 
that those persons were probably well aware of the 
nature of the business, and the mode in which the 
transactions of that business were carried on both by 
the London and Calcutta houses. The terms of that 
partnership were not reduced into writing at the time 
it commenced, and it was not tmtil May, 1832, that 
articles of partnership were executed. By those 
articles of partnership, (after reciting the agreement 
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which had been made for a partnership to commence 
at the beginning of 1831,) it was stated, that a valua- m‘Kellar 
tion had been made of the shares, of which these new Wallace. 
partners were to have one-fourth each, and that a joint 
and several Bond had been given with the consent of 
the Appellant, Henry McKellar, for the amount which 
was due in respect of those two fourth shares, and a 
period of four years was to be allowed for the pay- 
ment of the sum, amounting altogether to Rs. 112,500. 

It further appears from this deed, that the Appel- 
lant contemplated retiring from the partnership, and 
introducing his brother, Thomas McKellar, into the 
concern, and going himself to England; and there 
was power resei'ved by the deed for the Appellant to 
make that arrangement; and it was further agreed, 
that in the event of H. McKellar disposing of his share 
and interest in the co-partnership, and proceeding 
to England, he should be the agent of the firm of 
“Oibson, McKellar & Co.” in Europe, and that all 
sum or sums of money that should be remitted to any 
agent or agents in England should be remitted to him. 

But no stipulations were introduced into the deed either 
in respect of the remuneration which H. McKellar 
was to receive, or the duties he was to perform. 

It seems that in November, 1832, Thomas McKellar 
did go out from England, when the Appellant’s share 
in the partnership was transferred to him, and, in the 

same year, the Appellant returned to 

Now, it appears from the old account. No. 1, which 
is in evidence, that previous to leaving Calcutta the 
Appellant settled with W allace and Leslie the amount 
which was due to him, between himself and his part- 
iiers, and at that time a balance was shown to be due 
of about Es. 228,941. , 

Gn coming to the Appellant acted, as he 



398 


CASES IN THE PRIVY COUNCIL 


had agreed to do, as the agent for the new firm at 
m'kellar Calcutta, and not only selected the goods that were to 
Wallace, be sent to the Calcutta firm, hnt he himself paid for 
those goods, and it appears from the accounts, which 
are not disputed, that the advances he made in that 
respect were so large, that at the end of the year 1833 
they amounted to £11,676, and at the end of 1834 
they amounted to £20,685, and at the end of 1835 
to about £29,000. Now, during the whole of that 
time invoices were sent of the goods that were thus 
furnished to the Respondents; invoices would, of 
course, be sent by the parties who supplied the goods, 
and, with a single exception, all those goods were sup- 
plied by the firm of “A. McKellar & Co.” in London. 
Now, those invoices would, of course, show to the 
Respondents the amount of the goods which they were 
alleged to have received, and the amount of the invoice 
prices which were represented to have been paid for 
those goods. On the other hand, they would not 
show what charges the Appellant was supposed to 
make for the agency he performed on their behalf in 
England, or the allowances which he might make in 
respect of the sums that were charged in the invoice 
account. But, in the autumn of 1836, an account 
current was sent of all the dealings and transactions 
which had taken place in respect of that agency from 
the beginning ; to what date does not distinctly ap- 
pear ; but at all events, it must have been up to the 
end of the year 1835. Now, that account would 
necessarily show everything: it would show what 
charges be made; it would show what allowances 
he made; it would show at what rate interest was 
charged, and at what rate commission was charged ; 
and, as far as I can find in the course of these pro- 
ceedings, no observation was made on the account so 
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rendered, either in the shape of approbation or dis- 
approbation, until a period which I am about to men- m'Kellar 
tion. The parties go on in that way; H. McKellar Wallace. 
continues to purchase goods, and to send them out, 
paying for those goods, until the month of January, 

1838, and probably until a subsequent period; but 
it is only to the month of January, 1838, that it is 
necessary for us to apply our attention. 

In 1838, according to the account made out by the 
Appellant, there was due to him on the old ac- 
count, Es. 228,941, and on the new account, or the 
purchase account, the sum of £36,169. These ac- 
counts were sent out to Greenaway, his agent at Cal- 
cutta, with directions to obtain a settlement, and with 
power to give a discharge for anything which might 
be paid in respect of them. With these accounts the 
Appellant sent a letter addressed to the Eespondents, 
on which much reliance has been placed by the Ee- 
spondents in their argument. It is to be observed, 
that in the account current there was this distinction; 
up to the month of June, 1836, and during part of 
that month, there is an allowance made by the Ap- 
pellant for discount in all these accounts. What 
the distinct rate was, is not, perhaps, in all eases, 
very clear ; we will take it at two-and-a-half per 
cent., as the Eespondents allege that it was. But, 
from the end of June, 1836, there was no allowance 
for discount at all. Therefore, there was a difference 
in the discount allowed ; up to jM»e,'1836, a discount 
allowed, and no discount allowed after June, 1836. 

In 1838, receives the accounts, accom- 

panied by this letter to the Eespondents, which con- 
tained this passage. “I have now the pleasure to 
forward copy of your account current, to which I do 
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not anticipate any objection.” It is clear, therefore, 
that there had been some previous correspondence 
and discussion between these parties with respect to 
the result of these accounts. With respect to this 
dealing, he says, he sends these accounts, and the 
letter then goes on to say that, “the discounts have 
been shown where allowed in the account rendered. 
You will observe from the last shipment, in June,, 
1836, no discount has been allowed, the whole of 
the goods having been purchased for cash, and con- 
sequently none allowed, as also in the account of 
Brichwell & Moore, enclosed in mine to you of last 
month.” . ‘ 


Now, it is said that this is an incorrect representa- 
tion by the Appellant, and is in fact equivalent to say- 
ing, You will find in this account the whole amount 


which I have received for discounts allowed. Why, 
it is quite obvious that it is no such thing. The cha- 
racter of that statement is this, as has been urged by 
the Respondents’ counsel. In part of the account 
there is discount allowed, in another part of the 
account discount is not allowed; where discount is 
allowed you will see it in the account, and where 
none is allowed, it is stated that he had received none. 

These accounts, together with a letter dated the 
26th of April, 1838, are sent by Greenaway to the Re- 
spondents ; a letter proposing and urging a settle- 
ment, and offering to correct any errors or omissions 
that may be found in them. 


Now, what takes place upon this? The Respon- 
dents had known in 1836, or in the beginning of 1837, 
when they received this account current, the princi- 
ple upon which this gentleman was making out his 
account, the amount on which he charged interest; 
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the rate at which he charged interest; the rate at 

which he charged commission, and the rate at which m'kellar 

2 ^* 

he allowed discount. It is very true they did not Wallace. 
know by that account, either in 1836 or in 1838, 
what the amount of discount was wlhich the Appel- 
lant himself had received; but having these accounts 
rendered to them, they object; and what is their 
objection? Why, at first it did not very distinctly 
appear what the particular grounds of their objection 
were; but Greenaway says, Well, if you are dissatisfied 
with this account, render me an account as you say it 
should be made out; an account with the items which 
you say it ought to contain. They do make out what 
they say the account ought to be, and they charge the 
Appellant, and debit the account with discount at 
seven-and-a-half per cent, upon every purchase, intro- 
ducing into the account the corrections that would 
result from that deduction. It is perfectly true that 
the effect of that would be to alter every single item 
in the account, and that seems to have been the diffi- 
culty which was pressed upon the Court below, namely, 
that they could not consider it in any sense a settle- 
ment, when not only the balance might have been 
altered, but, when there was not one single item in 
the account which would not be altered, if the defence 
of the Respondents prevailed. Then what is the 
result of that account as made out by themselves? 

The result is this ; that there is due on that account, 
instead of £36,000, a sum of £32,000 or £33,000, 
making, therefore, a difference of £3,000; and then 
how is that matter treated by these parties? Why, 
they say this. Here is a balance which we must ad- 
mit to be due from us, at all events, to the amount 
of Rs. 491,695, and if you will give us time for the 
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payment, we will consent, not only to admit that 
balance, but we will pay down Rs. 29,000 at once, 
and we will give security, by our Bond, for the pay- 
ment of Bs. 400,000 by instalments, in four years, 
by a lac of rupees in each year. 

Well, it is said, this is not a compromise but a 
settlement. It is not very material which ; the lan- 
guage, however, of the Bond, would rather seem as 
if it were in some sort a compromise, for it states, 
that in consideration that time shall be allowed the 
Respondents for the payment of that balance, it is 
agreed, to admit that Rs. 491,695 are due by them, 
but at the same time they say, that “whereas they 
have examined and investigated the several accounts 
of the said Henry McKellar with the said firm of Gib- 
son, McKellar &, Co., rendered by or on behalf of the 
said Henry McKellar, up to the 31st day of January 
last, and the said Henry McKellar having agreed to 
grant such time for payment as in the condition 
hereunto written, the said William Leslie and John 
Wallace have admitted the sum of Company’s 
Rs. 491,695 14a. 3p.” (showing the extreme minute- 
ness with which they had made the examination), “to 
have been due and owing by the said firm of Gibson, 
McKellar & Co. to the said Henry McKellar, on the 
31st day of January last, but have refused to admit the 
further sum of £3,757 155. Ifd. sterling of lawful 
money of eat Britain, claimed as due to the said 
ilfc-BTeMar until satisfied on further investigation and 
examination.” 

Now, is it possible that there could be a more 
solemn adjustment of an account, as far as that ad- 
justment went? The account begins with an account 
in 1836; a subsequent account in March, 1838; a 
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discussion for nearly six months on those accounts; 
a final admission of Es. 491,695 being due, and an 
express reservation of an item of £3,757, not as a dis- 
allowed item, but as an item which at that moment 
had not been ascertained, but which might be ascer- 
tained and would be ascertained by further investiga- 
tion and examination. Well, this Bond was given, 
and the amount, as it appears, paid. 



M‘Kellar 


z/. 

Wallace. 


Now, not very long after, namely, in the year 1839, 
Leslie, one of the partners, comes over to England. 
It appears that he brought with him a power of attor-' 
ney for the settlement of the accounts ; that it was a 
partnership matter that he had authority to deal with 
when he came to England, and which accordingly^ he 
did deal with. Now, observe, when he came to Eng- 
land, in what position these parties stood toward each 
other? There had been the fullest investigation and 
examination of these accounts, and the fullest time in 
respect of considering them in every point except one, 
and that point is one which cannot be cleared up at 
Calcutta, where Greenaway is the agent ; it must be 
cleared up in England, unless the vouchers relating to 
those payments are sent over to India. Leslie comes 
over ;■ he sees the Appellant, and no doubt he had the 
right then to say'^. Before I pay you a shilling of this 
£3,757, or give security for it, you, who are my agent, 
are bound to give me the whole of the information 
you possess ; you are bound to produce the vouchers 
which show what discounts you have received; I shall 
then claim that I am entitled to be allowed upon the 
Indian account all the discounts you have received, 
which are larger than are credited, and, therefore, to 
have the account corrected, by reducing each and 
every item of the account, according to that reduc- 

y-53 
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tion. That was his right, 110 doubt; but, ou 
hand, if lie thought fit, instead of insisting upon that 
right, he might say, Instead of going through these 
accounts; instead of comparing them; instead of as- 
certaining the balance wliicii may increase or diminisli 
that £3,757 ; if you are willing to strike off 
and to accept the balance in full of ail demands, 1 




behalf of myself and my partner, am conte 
that sum, and I will give you my acceptnn<‘(‘ for 
amount so reduced, and there will be an end of 
transaction between us. Now, is it possible tt) t 
ceive a more fair settlement of an accou 
as far as it had gone! A Bill of exc 
months is accepted, allowing abundj 
partners in Calcutta, if they obJ(‘(*ted to 
meat, to object to it, and if they cmtld se' 
set it aside. Ledk goes out to 




ni |3 


r 




e : a . 


li trs'l 1 


II ill the be 

of the Year 1840* aiul wliiit h tlic* evideiiee 




When he is communicating with his partiim-, Wallaci 
does Wallace sav he had no authoritv to make 


f 


a 

£% 


1 


Does Ledie my, 1 was coerced; 1 was 
under ap|)rehension ; 1 was misle<l by the n'pre.se 
tions of the Aj)pellant, and, therefor<*, the 
is not to standi Wallace is provetl distim-tly 
have said, on more than one occasion, This 
settlement which has been made, a Bill of excm 
has been given in respect of that s<‘ttk‘mcn(. If 1 1 
been dealing with you, Mr. Greeiiuteaij, I think 1 (*(! 
have made a better settlement; that is, if I h 
dealing with you, who iiave not th<' vouchers, 1 cou 
have made a better settlement than with 
lant, who has the vouchers 
been made, and I suppose the 
But it does not rest here. '' 
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the 31st of August, 1839, does not become due uutil 
tlie 3rd of Biarch, 1841. In the interval, these M'Kkllak 
parties, who had previously been on the best terms Wallace. 
appear to have quarrelled. Of course, we know 
nothing of this case except from what appears upon 
the facts and correspondence. They appear to have 
been under great obhgation to the Appellant. What- 
ever their feelings previously had been, it is pMn 
that a rupture had taken place, and feelings of the 
greatest hostility, to judge by the language of their 
letters, were entertained by the Eespondents or by 
Wallace, the surviving partner, towards the Appel- 
lant. Independent of the account to which I have 
referred, the Calcutta firm had acted as the agents of 
the Appellant in collecting and getting in the debts 
due to hhn as representing the precedmg partnership, 
and he makes repeated applications for an account of 
their receipts, in respect of that collection. In Octo- 
&er, 1840, more than twelve months after that Bill 
had been given, they write him a letter in which they 
say, “We will not render you any account at all; we 
will not give you one shilling we have received from 
you, until you settle our outstanding claim against 
you.” Greenaway writes, “What have you, as 
agents, collected? Do give me a notion.” That 
is, what is due to the Appellant. They send him a 
letter enclosing a rough note of their claims, and 
neither in that letter, nor in the rough note from 
beginning to end, is there the shghtest allusion to 
the settlement which had taken place in England. j 

The Bill becomes due in March, 1841; it is dis- 
honoured, and an action is brought on the 14th of 
March, 1841. Now, what is the course the Eespon- 
dents take? They defend the action at law; they 
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m‘Kellar in England, and by that means they susj)end that 
Wallace, action from the month of March, 1841, to the month 


of February, 1842. That commission was never re- 


turned, an application was made with success to set 
down the cause for trial, and a verdict was tlien 
obtained in 1843, which the Plaintiff was manifestly 
entitled to in 1841; and then a few days afterwai’ds 
they resort to what used to bo, and 1 presume still 
is, the resource of desperate debtors; namely, having 
failed at law, they file a bill in equity, imimting all 
manner of fraud in the accounts or in the settlement 


of the accounts, and in obtaining the Bill of ex- 
change by the Appellant, and they pray for a general 
account, for an injunction, and for the delivery up 
of the Bill of exchange to be cancelled. To that bill 
the Appellant put in his answer; and what is the 
result of that answer? It has been read very fairly 
on both sides; there is no question upon the facts, 
but there was no evidence in favour of the Respon- 
dents, except upon that answer ; and the result of it is 
this: the mode in which I have stated this account 
is, that from 1833 to 1834, I received no discount; 
from 1834 to 1836, I received discounts at rates vary- 
ing from five per cent, to two-and-a-half per cent.; 
from 1836, I received no discount at all, in the name 
of discount ; but I received a del credere eoinmis- 
sion at the rate of two-and-a-half per cent. Now, 
he says, I insist upon this, that not only according 
to mercantile usage, these were fair and reasonable 
charges, such as I was entitled to make, but if the 
aeeounts had been made out according to ordinary 
mercantile usage in such cases; if I had drawn upon 
you for the purchasers instead of supplying you for 
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four years, at least, with the whole amount of capital 
by which your business was carried on ; instead of 
being in your favour, I believe the account would have 
been £8,000 or £10,000 more against you than it is. 

Then it is said, that this is a case in which the 
transaction whereby the account was settled by the 
delivery of the Bill of exchange for Es. 30,744 is to be 
set aside. On what possible ground is it, that this 
transaction is to be impeached? As I understand 
the judgment in the Court below, the Chief Justice, at 
the original hearing, or rather the re-hearing, seems to 
have entertained this opinion. He says, this cannot bo 
a settled account, because one item was reserved for 
subsequent verification. (And if he took it on the Bond, 
so it was, but if he took on the Bond and the Bill of 
exchange together, then is it not a settlement?) I 
ascertain the amount to the extent of Es. 491,695 ; 
there is another item which I cannot ascertain — am 
content, both parties are content — ^not to have that, 
but that one party shall make an allowance, and the 
other party shall accept an allowance, and, accord- 
ingly, it is settled on that footing. 

' I confess, therefore, I cannot understand exactly 
upon what ground it was that the Court held that 
1hese accounts between the parties were not closed. 
The Chief Justice, in the note which he has sent of 
the grounds of Ms judgment on the re-hearing, states 
only the objection which arises from the nature of the 
Bond, as well as from the nature of the settlement, 
which is succeeded by the Bond, but he does not ad- 
vert to the Bill of exchange at all. When Mr. Justice 
CoMe comes to give what I quite agree mth the 
Eespondents in spying is such a judgment which, as 
far As clearness in expressing the grounds upon which 
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it rests is concerned, one would expect from him, he 
m'Kellar overrules the exceptions; but when he comes to deal 
Wallace, with it, he seems to feel a little emliarrassed by the 
form of the decree. 

It is not necessary for us to consider that further, 
because we are clearly of opinion, that the transactions 
here are closed, the settlement l)eing such as in our 
opinion was conclusive against all parties concerned, 
and the result being such, this hill cannot st 
the Court, instead of maldna either of 


'e 


it made, ought to have regarded thost* accounts 
settled, and ought to have dismissed the l)ill 
costs, as far as it sought any account of the transactions 
included in those accounts, and so far as it sought to 
have the Bill of exchange delivered np to be can- 
celled. 

The only point on which we hav(* entertained some 
doubt, if any arises, is this: it is quite clear, that if 
the Appellant was right at the re-hearing, the second 
decree could not have been justified in our view 

the case, any more than the decree which was ir. 

at the original hearing; and, therefore, up to that tinn 
he must have the costs, so far as they relate to 
proceeding. But then comes the question as to 
costs of the proceedings in the Master’s office? 


a 


eases 


we are by no means bound to 

¥ 

‘where the Defendant succeeds, he is to 
of the hearing; provided that the judgment is 
dismiss the bill. The Court directs an inquiry, 
means of which inquiry the Plaintifif thinks by further 
evidence he can succeed in substantiating his case, 
and accordingly he goes into the Master’s office and 
produces that further evidence. Of course a vast 
deal of expense will necessarily attend the operat 
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and the consequence is, that usually we are by no » 8 s 3 . 

• * ^ 

means disposed to hold that the Defendant is to be m'kellar 
compelled to pay costs because he should in a doubt- Wallace. 
ful case have appealed to this Court and have suc- 
ceeded in an appeal against the original decree. 

a t 1 1 .1 Oi^se i... ^^ei peculiar in its circumstances. 

The objection which the Court seems to have taken 
was not to the nature of the evidence, but it was an 
objection which, if it prevailed at all, could not be 
removed in the Master’s office. If it be decided that 
there was not a settlement of the accounts after the 


execution of the Bond, I think the Chief Justice was 
right in tliiuking, tliat the accounts could only be 
settled l)y the \'erificaiion and ascertainment of each 


particular item: therefore, nothing that was done in 


the Master’s office could ever remove that objection, 
and, consequently, it was- not a case in which the 
Appellant could say, I have got, I think, a very good 
ease, but I can make it better by going into the 
Master’s office. If he had got a case that was good 
at all, it was as good at the hearing as it ever could 


be made. But there is this ; and we very much agree 


with Mr. Justice Colvile in his luminous judgment on 
that point, that even if the accounts had been gone 
through in tlie Master’s office, they would probably 
have been the same, or (if we can form a conjecture) 
rather more in favour of the Appellant than at pre- 
iause it is clear, those accounts must be 




taken as proof of the goods delivered and the in- 
voices had for them, and as proof of everything, 
except the item which, it is said, remained outstand- 
ing, and the amount of which would possibly increase 
the claim on the other side, beyond the Es. 491,695. 
Now, it appeared to the Appellant to be more to his 
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advantage to adopt the course of getting the account 
settled under the Decree, whether right or wrong, and 
he, therefore, goes in before the Master. He first gets 
a separate report, which probably it would have been 
difficult for the Master to have made in favour of the 
Appellant, having regard to what had been done by 
the Decree ; but the Ooiirt having overruled the ex- 
ceptions to that report, and told him that probably 
the result in the Master’s office would be the same, 
he proceeds again under that Decree; but instead of 
working it out to the end, and trying what the result 
would be in that view of the case, in the middle of 
those proceedings he tiirns round and says. No, I do 
not think this is taking a favourable course ; at all 
events there will be great delay and great expense; 
and now I will appeal against the Order made on the 
exceptions, and against the original Decree ; and he 
makes a substantive application to this Coxirt for that 
purpose. Now, it appears to us, under these circum- 
stances, he had one of hvo courses to pursue — either 
to proceed under the Decree and work it oxit in the 
Master s office, or to appeal against the Decree, which 
if wrong at all, was wrong altogether. 

Upon the whole, therefore, it is not necessary to 
refer to the cases which have been alluded to, where, 
without granting the specific relief, a Court of Equity 
granted a relief, which, it was admitted, if applied to 
another state of cirexxmstanees, woxxld be wholly im- 
proper. ^ The Order we shall humbly advise Her Ma- 
jesty , to make, will be, to vary the original Decree, by 
declaring that the accoxmts referred to, and included 
in the Appeiidix to this case, were settled by means of 
a Bond and the BiU of exchange, and ought not to be 
disturbed ; and, that the bill, so fai" as it seeks an 
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account in respect of such transactions, and that the 1853. 
Bill of exchange should he given up, should he dis- m'kellar 
missed with costs, such costs to include the costs of Wallace, 
the re-hearing ; hut that the Appellant ought to pay 
the costs of the proceedings in the Master’s office 
■with respect to the portions of the hill so ordered to 
he dismissed. No costs of the appeal. 

The report of their Lordships, which was confirmed 
hy Her Majesty in Council, was as follows 

“The decree of the Supreme Court of Judicature 
at Calcutta, dated the 22nd of February, 1848, ought 
to he varied hy omitting therefrom that part thereof 
whereby it was referred to William' Peter Grant, 

Esquire, the Master of the Court, to take an account 
of the dealings and transactions between the parties in 
the original and cross suits, and whereby it was directed, 
if, on taking such account he should find any settled 
account or accounts, to take the account on the foot- 
ing of such settlement, with liberty to either party to 
surcharge and falsify such settled accounts, and 
■w'hereby it was directed, that if it should appear 
that any balance of the accounts prayed hy the ori- 
ginal bill was carried forward into any account subse- 
quently settled, then that he might take the account 
prayed for hy the original hill, on the footing of such 
settlement, "with the like liberty to either party to sur- 
charge and falsify, and that in lieu thereof it ought to 
he declared and decreed as follows (that is to say), 
that the accounts, included in the documents. No'. 1, 

2 & 3, delivered hy Greenaway to Gibson & Co’., were 
settled bv the Bond and Bill of exchange in the plead- 
ings mentioned, and that the accounts ought not to 
be disturbed, and that it ought to he referred to the 

F F 3 
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• 853 - Master to take an account of the dealings and trans- 
m'Kellar actions between the parties in the original and cross 
WALLACE, suits, having regard to their Lordships’ declaration. 

And, that it ought to be further ordered, that the bill 
filled by Wallace and Spence, as far as it seeks relief 
in respect of the transactions comprised in the ac- 
counts No. 1, 2 & 3, and so far as it sought that the 
Bill of exchange ought to be cancelled, and so far as 
it sought an injunction in respect of the same, be dis- 
missed with costs, including therein the costs of the 
re-hearing, and, it ax)pearing that the Appellant has 
proceeded in the Master’s office, under the Decree in 
respect of the matters included in Ihe accounts, their 
Lordships recommend that the Appellant, under the 
special circumstances of this case, be ordered to pay 
the costs of such proceedings ; and ihe costs payable 
to the Appellant, and the costs payable by him, 
are to be set otf, the one against the other, and the 
balance to be paid to the party entitled to the same ; 
and their Lordships do further recommend that the 
ease be remitted to the Supreme Court of Judicature 
at Calcutta, io give effect to the foregoing declaration, 
and that both parties bear their own costs of the appeal 
to your Majesty in Council.” 
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Kadir Bukhsh Khan Appellant, 


AND 

Mtjssumatain Fussbeh-oon-Nissa 

AND MoOBARTTK-OON-NiSSA - - - 


) Respondents* 


On appeal from the Sndder Bewanny Adawliit, North- 

Western Provinces, Bengal. 


Deed — GenuineneeB----TeRU to determine — Cireumstances to de conmlered--^ 
Cmnimil Court-— 0 rder awarding positeHnion — Finality. 

A elaim to a moiety of mafee and otlier ^emindary proi^erty under 
alleged deeds of gift and reliiuiiiislinieiit liy a deeeased Mahomedan widow, 
and her daughter, (a inarrit>d wonuiu,) and two unmarried grand-daughters, 
in favour of her husband, disinisHml: the Judicial Committee (affirming the 
judgmxmt of the Courts in India) holding, that the deeds were forgeries, and 
decreeing, as in a case of intestacy, that the grand-daughters were entitled 
by tlie Mahomedan law, as (mparceners, to three fourths of the estates in 
question, and the father to tlu^ remaining fourth. 


The effia*!;^ of an Orden* of the Foujdarry Court, giving possession of 
real estatiq is mtvndy to pr{‘vent the occu|>ation lanng disturbed by vio- 
lence, and confers no right or title on tlie party |)iit in possession. 


This appeal arose oat of a disputed claim to the 
possession of a moiely of the mafee and zemmdary of 
Mourn Dubhnr, commonly called Gurhee Mean Bhaee 
Khan, in the Pergunuah Pindowlee, and other villages, 
lands, and houses in the District of Saharunpore. ) The 
Appellant was in possession of the lands at the date 
of the suit, and had been so for thirty years. 1 

( The Eespondents were the daughters of the Appel- 
lant, and they claimed the moiety as coparceners by 
right of inheritaiK^e from their mother.' The Appel- 
lant’s title to the property was founded upon a deed 
of gift, alleged to have been executed by his mother- 
in-law, Vizier-oon-Nissa, the mother of his 


^ Present : Members of tbe Judicial Committee ■ Eight 
Hon, T. Pemberton Leigh, the Right Hon, Bir Edward Ryant and 
the Right Hon. Sir John Patteson. 


2ist June, 
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deceased wife, Ooindut-oon-Nissa^ and maternal gTand- 
mother of the Eesponclents, and two deeds of relin- 
quishment alleged to have been executed by his wife 
and his two daughters in confirmation of sucli grant. 
The Respondents denied his title, and impeached the 
deeds as forgeries. They accounted for the fact of 
the Appellant’s long possession, from the circum- 
stance that they, and their mother and grandmother 
before them, were secluded, by the custom in India re- 
garding females, from society, and that the Appellant 
acted as their manager. 

j The only question raised by the appeal was the 
validity of the deeds relied upon by the Appellant, 
which were — First, The deed of gift alleged to liave 
been executed by Mussimiat Visier-oon-Nissa, dated 
the 9th of March, 1833, by which the property in dis- 
pute was alleged to have been conveyed to the Appel- 
lant. Secondly, a deed of renunciation, dated the 
19th of Jamiary, 1834, alleged to have been executed 
by Oomdut-oon-Nissa, her daughter, of her interest in 
such property. And thirdly, a deed of renunciation 
to the same effect, dated the 11th of April, 1839, 
alleged to have been executed in the Appellant’s 
favour by the Respondents. He also set up a title 
under the Mahomedan law, as the husband sur- 
viving the deceased, Oomdut-oon-Nissa, to a fourth 
share in her estates. This latter claim was not in 


dispute. ^ 

The facts of the case were as follows : — 

■ It ' 

^ Shurf-ood-deen Tlosein Khan, the maternal grand- 


father of the Respondents, was, at the time 
decease, seised and possessed as Mafeedar of a moiety 
of i\\Q mafee, zemindary, and other lands and pro- 
At his death his mdow, Vizier-oon-Nissa, the 
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It.espondeiits ’ maternal grandmother, succeeded by 
inheritance to the whole of his estates, and her name 
Nvas registei'ed in the Collector’s office as the sole 
13roprietor ; she died in June, 1833, leaving an only 
daughter, Oomdut-oon-Nissa, who, at the time of her 
xnother ’s decease, was married to the Appellant. 
TLere was issue of such marriage two daughters, the 
liespondents. Oomdut-oon-Nissa succeeded by right 
o±- inheritance to the whole of her mother’s estates, 
mad her name was in the first instance registered in 
■fclae Collector ’s office as the sole proprietor of such 
estates, but afterwards her name was registered jointly 
'with that of her eldest daughter, Moobarulc-oon- 
JS/'issa, with whom she continued in the joint seisin 
mid possession till her death, which event happened 
oil the 2nd of August, 1838, when the Eespondents, 
the Mahomedan law, became jointly entitled as 
coparceners to succeed to the estates of their mo- 
tlier. 

In accordance with a Fowti-namah {a) submitted to 
■fclae Collector by the Canoongoes and Tahsildar of the 
I>istricts in which the estates were situate, the Ee- 
sjpondents’ names were registered in the Collector’s 
office as the heirs of their mother. This registration 
as well as of their mother’s title was effected by the 
_A-ppellant. The Appellant soon after married again, 
aoid then, for the first time, he set up a claim to 
■fclae mafee, zemindar y, lands, villages, and houses of the 
la'te Vizier-oon-Nissa by virtue of the alleged deed of 
g'ift of the 9th of March, 1833, and took forcible pos- 
session of the property in question, > 

/The Eespondents, in order to protect the estates 

(a) Report of the death of a party, and the nanje of his heirs. 


i8S3- 

' , ^ 

Kadir 

BUKHSH 

Khan 

V. 

mussuma- 

TAIN 

Fusseeh- 

OON-NISSA. 



416 


CASES m THE PRIVY COUNCIL 


JS53- 

V — ✓ 

Kadir 

bukhsh 

Khan 

Mussuma- 

TAIN 

Fusseeh- 

OON-NISSA. 


and to prevent disturbance and affray, presented a 
petition to the Judge of the Foujdarry Court of the 
Zillak, complaining of these acts of the Appellant. 
A petition was at the same time presented by the 
Appellant to the same Judge, in which he set up his 
title, and declared that he was and had been in pos- 
session in virtue thereof for many years. Upon these 
petitions coming before the Judge, he ordered the 
Appellant’s name to be recorded as the present occu- 
pant of the estates. The Respondents appealed to 
the Sessions Court from this order, when the Sessions 
Judge decided that in consequence of the Foujdarry 
Court being hmited in its inquiry to present occu- 
pancy, he had no alternative but to pass an order 
afiSa-ming the order of the magistrate appealed from, 
referring the Respondents to a civil Court to obtain 
possession. ’ 

’ In consequence of this order, the Respondents filed 
a plaint in the Zillah Court of Saharunpore, against 
the Appellant, to obtain possession of the estates, 
and for the appointment of a receiver pending the 

suit. / 1 

|| ■ 

- The Defendant, by his answer, objected to the 
competency of the suit, contending that, according 
to the provisions of sec. xix. Reg. II. of 1808, and 
Schedule B, Reg. X. of 1829, the Plaintiffs ought to 
be nonsuited for having omitted some portions of the 
ancestral propertyj and also in not having included 
the mesne profits, and properly assigned the valuation 
of the property ; and he further, by his answer, sub- 
mitted, that if the claim made by the Plaintiffs was 
true, he, the Appellant, was entitled, by the Maho- 
medan law, to a fourth part of the disputed property. 
He further pleaded, in bar to the Plaintiffs’ claim. 
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that they were not entitled to sue, as he had been in 
possession for upwards of thirty years, and that the 
suit was barred by the Eegs. of Limitation, II. of 
1803, sec. xviii., and II. of 1805, sec. iii. And he 
further set up an adverse title, alleging that Vizier- 
oon-Nissa, being a widow, and having no offspring, 
except Oomdut-oon-Nissa, constituted him her son, 
and put him in possession and seisin of the entire 
property, more than thirty years ago; and that she 
subsequently, on the 9th of March, 1838, executed a 
deed of gift of the whole of the property in Ms 
favour, and that on the 19th of June, 1834, Oomdiit- 
ooti-Nissa executed a deed of relinquishment of her 
rights in the same, and that subsequently the Plain- 
tiffs, on the 11th of April, 1839, executed a similar 
deed of all their title on the property, which they 
relinquished in his favour. 


t To this answer the Plaintiffs filed a replication, 
denying generally the allegation that the Defendant 
had been thirty years in possession, asserting also the 
illegality of the Defendant’s possession, and that it was 
obtained by fraud ; and they insisted that the alleged 
deed of gift and the deeds of relinquishment relied 
upon by the Defendant in his answer were forgeries; 
and they amended the description of the particulars 
of the property sued for, and set out a list of the 
same, offering to file a supplemental plaint if the 
Court should so direct. 


' The plaint was afterwards further amended by 
setting forth a full specification, and value of the pro- 
perty claimed, and upon the proceedings coming be- 
fore the Principal Sudder Ameen, that Judge con- 
sidered that the issue of the ease turned upon the 


417 


>853- 

' , — " 

Kadir 

bukhsh 

KHAN 

z>, 

mussuma- 

TAIN 

FUSSEEH- 

OON'NISSA. 




418 


' >' 

Kadir 

Bukhsh 

IChan 

V, 

MUSSUMA- 

TAIN 

FuSSEEH' 

oon-nissa. 


(jAslfls In the i’iiivr council 


questions — “Whether in truth Vizier-oon-Nitisa nuule 
a gift of this property to the Defendant, and wiietlier 
Oomdui-oon-'Nissa, the daughter of Vizier-ooii-Nhsa, 
and, after lier death, whether the Plaintiffs, tlie daugh- 
ters of Oomdtit-oon-Nissa, made deeds of reliiiquish- 
iiieut in favour of the Defendant?” And ordered 
both parties to ijroduce docunientary pi'oof to 
their allegations. • 


Both parties tiled the documentary evidence called 
for by the Court, and witnesses were examined by 
them, who established the Plaintiffs’ claim as co- 
heiresses to Oomdiit-oon-Nissa. ''.fhe Defendant put 
in evidence the alleged deed of gift; which appeared 
to be witnessed by nineteen persons, and although the 
Court called upon him to produce them all for e.v- 
amination, he tendered and examined only Jive of such 
witnesses. He also filed the deeds of relinquishment 
alleged to have been executed by the late Oomdut- 
oon-Nissa and the Eesporidents, and produced four- 
teen witnesses in further support of his claim. Three 
of the witnesses produced by him were the (Janooiif/oes 
or District Kegistrars, who superintend all transfers, 
and keep the lists of the owners of land. Three: other 
witnesses deposed that tliey had attested the deed 
of relinquishment by Oomdut-oon-Nissa, and three 
more that they had witnessed the acknowledgment 
by the Respondents of the deed by which tliey were 
alleged to have relinquished all claim in favoui 
the Appellant. He also examined witnesses to pi 

mi 

that he had been in possession of the property f 
more than thirty years. 


The case came on for hearing on several occasions 
before the Principal Sudder Ameen, and on 
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of August, 1843, that Judge pronounced the Court’s ’ 853 . 
decree, and, after going- into a long and careful exa- kadir 

mination of the whole of the evidence in the cause, khan 

declared that the deed of gift by Visier-ooti-'Nissa, mussuma- 
under which the Appellant alleged that the property 
had been conveyed to him, and upon which he rested oon-nis sa. 
his claim, and also the alleged deed of relinquishment 
by Oomdut-pon-Nissa, which rested upon that deed, 
and the alleged deed of relinquishment by the Ee- 
spondents, were forged and fabricated documents; 
and, after further declaring that the Plaintiffs’ defence 
to the suit from length of possession was untenable, 
the decree proceeded as follows:— “It is certain that 
in the first instance the name of Visier-oon-Nissa, the 
maternal grandmother of Plaintiffs, was borne on all 
the Collector’s records; on her death the name of 
Ooyndut-oon-Nissa was recorded, and on her demise 
the names of the Plaintiffs were entered on the records 
of the Collector; that during her lifetime, Visier-oon- 
Nissa wa.& in possession; that on her death Oomdut- 
oon-Nissa held the property, and on her death the 
Plaintiffs have been seised in proprietary right of this 
property ; that the Plaintiffs prosecuted their rights in 
the Eesumption Office, and it was in their favour that 
the estates were released and confirmed in ma/ee. Thus 
then in every view of the case the title of the Plain- 
tiffs to this property is fully shown. The Plaintiffs 
claim the whole of this property by right of inherit- 
ance from Oomdut-oon-Nissa, but under the Maho- 
medan law a fourth share in the estate of Oomdut-oon- 
Nissa passes to the Defendant; leaving, therefore, 
this fourth share in the possession of the Defendant, 
the Plaintiffs are entitled to possession of - the re- 
mainder ; and with reference tq the clrcttlar order of 
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lltli of January, 1839, the Plaintiffs ai'e entitled to 
three-fourths of the profits of the estates, whatever 
they may be, to be paid by the Defendant. ” 

Against this decree, the Appellant appealed to the 
Sudder Bewanny Adawlut for the North-Western Pro- 
vinces. The case came before Mr. Benjamin Tayler, 
one of the Judges of that Court, who, on the 6th of 
May, 1844, ordered that the Zillah Court of Saharun- 


-pore should make a report, stating when the stamp 
paper on which the deed of gift was engrossed was 
despatched from Calcutta, when it reached the Zillah, 
and what was the practice in Calcutta in stamping 
paper. On the case being again brought before that 
Judge, the proceedings of the Zillah Judge, dated 
21st of June, 1844, accompanied by a report of the 
Stamp Darogah, was produced. This report was to 
the effect, that no stamp of Rs. 8 value was de. 
spatched from C'aZc«f#a before the month of Septem- 
ber, 1832. Upon this further evidence, Mr. Tayler 
dismissed the appeal, in the following terms : — ^ ‘ Prom 
the report of the Collector, it is clear that the en- 
dorsement of the sale of the stamp paper is a fabri- 
cation, as *fhe paper was not despatched from Cal- 


cutta before the month of Septemher, 1832. Under 
the above circumstance, and with reference to the 
other grounds of the Principal Sudder Ameen’s deci- 
sion in support of the forgery, I dismiss the appeal, 
affirm the decision of the Principal Sudder Ameen of 
Zillah Saharunpore, dated the 16th of August, 1843, 
and award the costs of both Courts, with interest 
from the date of the decree to the day of payment, 
against the Appellant. ” 

From this decree the present appeal was brought, 
and now came on for hearing. 
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The case was argaxed by 

Mr. Roupell, Q. C., Mr. Forsyth, and Mr. Maule, 
for the Apixellant, 

Who contended, that there was not sufficient evidence 
in the cause to warrant the conclusion the Court had 
arrived at, that the deed of gift by Vizier-oon-Nissa, 
and the deeds of relinquishment by Oomdut-oon-Nissa, 
and the Eespoudents, in the Appellant’s favour, were 
■a-eries: and they relied upon the fact of the Ap- 


iD 

a 


;Uit being in possession of the estates as strong 
evidence of right, as immediate seisin was necessary 
by the Mahomedan law to give validity to a deed of 
gift (a), and insisted that the burden was upon the 
Eespoudents to estalxlish the forgeries imputed, and 
that the Appellant ought not to Ixe called upon to 
rebut such a charge without substantive evidence of 
the forgeries b(‘ing giv(>n. They referred, upon the 
question of the duties of the Canoonyoe, to Ben. 
. of 1808; to the effect of the Cad’s seal 
a deed, to Ben. Eeg. XXXIX. of 1793; and, with 
regard to the stamp affixed to the deed being of a 


<r 


tlr 

‘rent dale to the day of the alleged execution, to 

Ati X" of 


Mr. Wlyram, Q. C., Mr. Lloyd, Q. C., and Mr. 
Edmund F. Moore, for the Eespondents, were 
not called upon by their Lordships ; 

Judgment being delivered, as follows, by ’ ’’ 

The Eight Hon. T. Pi-imberton Leigh: 

We do not think it necessary to trouble the Be- 
ta) Macnaghten “ On Moohummeclan Law,” p. 60. 
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sijondents’ Counsel to address us. This case comes 
before us on an appeal from the Courts in India upon 
a mere question of fact; upon which both the Zillah 
Court and the Sudder Court concurred, without any 
doubt or hesitation, in establishing the title of the 
Respondents as heirs of their mother; and, unless it 
could be made out perfectly to our satisfaction, that 
upon such a point the Court below had miscarried 
in some obvious particular, we should never think of 
reversing the judgment, or of remitting it for further 
inquiry But, in truth, we cannot entertain the 
slightest doubt upon the ease. 


The facts are these. It is admitted on all hands, 
that the grandmother of the present Respondents, 
Vizier-oon-Nissa, was, up to the year 1833, the re- 
gistered owner of the property which is now in dis- 
pute. She died in June, 1833. Upon her death she 
left a daughter, Oomdut-oon-Nissa, an only child, 
who was the wife of the present Appellant, and her 
name was entered upon the registry of the Collector 
as the owner, in her character of heir to her mother, 
and that^ is stated to have been done by the pro- 
curement and with the consent of the Appellant. 
Oomdut-oon-Nissa died in the month of August, 
1838, and upon her death an inquiry took place, and 
a Fowti-namah made by the Canoongoes of the Dis- 
tricts where the estates were situate, describing the 
property, stating the death of the preceding owner, 
and the inheritance by her daughters, was produced to 
the Collector, that document being made out by those 
vei-y Canoongoes, ox least, if not by all, certainly by 
one or two of them, who now come forward to swear 
that they were witnesses to the deed by which these 
ladies were debarred of their title to this property. 
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They are entered upon tlie register as the owners, 
under these circumstances, and this is also repre- 
sented to have been done with the consent and by the khan 

7 ) * 

procuiH'Uient of the Appellant. ■ mussuma- 

TAIN 

In 183!), the Appellant either contracts another 
marriage, or at all events he introduces what is called 
a strange lady into the lainily, and thereupon a dis- 
pute seems to have arisen; the daughters ([uit their 
father, and then, for the lirst time, a dispute arise 


fc) 


.>10 


wl: 


m 


owner 


5 property. As long 


as tlie grandmother and the mother survived, and 
as long as th(‘ daughters lived with the Appellant, he 
would naturally and necessarily he in possession of 
this ])ropert\A Ih)ssessi()iii is notliing at all, in these 
circiimsiances. lh)ssession is just as consistent with 
the title of his wife’s mother, and of his own wife and 
of his daughtm*s, as it is with his own. Now, what 
takes phu'(‘’? In 1889, upon this rupture, there is an 
attempt T)y tln^ one side or the other to take posses- 
sion of these estates by- violence. That is brought 
before tlic^ Foujdarrif Court, which is simply a Police 
(k)urt, and whic^li so far deals with the possession that 
it prevents the oc<mpation being disturbed by violence. 
An investigation then takes place upon several occa- 
sions before sevet*al judges, and possession is awarded 
to the Appellant, because he was theti iti possession, 
and the Bespondeuts are distinctly told, as they obvi- 
ously would be, that the |)OBBession is in. the Appel- 
lant; and the rluclge makes an -order, that he shall 
not 1)0 (!iBtiirl)ed in liis possession by violence, but it 
tlie daughters had the title to substantiate, which 
tliey appeared to have, tliey must pi'oceed in a civil 
Court for the purpose of establishing it.’’ They do 
in a civil Court, and then for the first time 
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after the dispute has arisen, and after it became ob- 
vious that these parties were to have recourse to a 
civil Court, a document appears, to which I will 
presently advert. Observe, that from the first period 
of these disputes,, although the possession only was in 
question, it was quite obvious that the persons who 
had the title would necessarily, or very naturally, 
when the title is claimed by the opposite party, state 
their title. The Court says, I cannot look at that; 
the possession is now the only question, and, there- 
fore, if your title is not clothed with possession,’ you 
must go to another Court to establish that title. But 
at all events, up to this period, not one word is 

heard of any one of those deeds beginning in 1833 
and ending in 1839. 

Now, in the proceeding which takes place before Mr. 
Muir and in which allusion is made to the deed of gift 
of 1833, we find the statement, “that on a former occa- 
sion, in consequence of a petition, dated 26th Septemher, 
1832, being presented by Vizier-oon-Nissa, a PerwannaJi 
was issued to the TaJisildar, directing him to prevent 
interference on the part of Kadir BuMisli KJian;” 
is, on the part of the Appellant. Now, the ease which 
he set up in 1840, in his answer which he alludes to 
now by anticipation, is this— he says: “On the 9th of 
March, 1833, a deed of gift had been made to me by 
Vimer-oon-Nissa of this property/’ Therefore, this 
is the way in which the deed of gift is spoken of in 
the instrument to which I am now referring, fin the 
first place it is stated, that Visicr-oon-Nissa had applied 
to the Court on the 26th of Septemher, 1832, and had 
obtained an order to the directing him to 

prevent interference on the part of the Appellant. It 
does not seem that the terms on which these parties 
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Were living were sneh. as to make it very improbable 

tbat, at that time, at all events, or immediately about 

■* 

■fcliat time, such a deed as this would be executed. (But, 
it goes on^ — and this which I am now about to read is 
■fclie representation of the MohJitar . of the Appellant 
—“that he (the Appellant) had been for a long time 
Jjossessed and seised of the mafee and semindary 
estates,” and that he “had been the proprietor of a 
ixioiety of the estates for upwards of twenty-six or 
twenty-seven years under a deed of gift from Mussu- 
‘tnat Visier-oon-Nissa, deceased.” Now, this is the 
first allusion which we have to this deed of gift, and 
according to this statement it must have been dated 
twenty-six or twenty-seven years before. If such a 
deed of gift as that had been executed, of course it 
would have borne date somewhat about the year 1814 
or 1815. This is the only allusion which we have to 
this deed of gift until we find it set up in the answer 
of the Defendant, where instead of being dated twenty- 
six or twenty-seven years before, it is stated to be 
elated the 9th of March, 1833, about seven years be- 
fore the period at which these parties were in dispute. \ 

/ 

V Now, the circumstance which takes place upon the 
death of Visier-oon-Nissa appears to be entirely in- 
oonsistent with the title which is set up on the 
part of the Appellant. On the death of Visier-oon- 
Nissa, instead of entering his own name, the name of 
his wife is entered upon the Collector’s bobkA; and 
the ground which is stated for that in the deed of the 
nth of Apn?, 1839, is this: “On the death of Mus, 
sumat Vizier-oon-Nissa, the father of the declarants-, 
moved by love and affection, caused the name of 
surnat Oomdut-oon-Nissa, his wife, to be inserted, m the 
f owU-namah oi the deceased, which, .was. submitted tp 
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the Collector.” But if you compare that with the 
statement which is contained in the deed of relinquish- 

ft 

ment fixnn Oomdut-oon-Nissa, the reason which he 
there assigns for it is, that ^^Visier-oon-Nissa died 
leaving the Khmi^ proprietor, and that the Khan, in 
observance of ancient custom of the family, and also 
from motives of expediency, contemplates causing the 
registry of the name of the declarant in the office of 
the collector of this Zillah in the place of Visier-oon- 
Nissa the deceased lady.” The two representations 
are totally inconsistent with each other. Again, upon 
the death of Oomdut-oon-Nissa, the reason which we 
find assigned in this deed of relinquishment, of the 
11th of April, 1839, is, that he became himself the 
owner and proprietor in consequence of the ‘ gift bj' 
Vizier-oon-Nissa; and it then goes on to state, that 
“Subsequently, Mussumat Oomdut-oon-Nissa, the 
mother of Plaintiffs, departed this life by the plea- 
sure of the Almighty; and the father of the Plaintiffs, 
in consequence of the great love he bore to the de- 
ceased, was plunged into the depths of grief and 
sorrow, ' and contemplated retiring from the concerns 
of this transitory world. In this, his state, the names 
of declarants were inserted in the fowti-namah of 
Oomdut-oon-Nissa, deceased, which was submitted to 
the Collector. ” But, again, how is this consistent! 
The reasons assigned for the execution of these do- 
cuments are utterly inconsistent with each other, 
utterly inconsistent with the position in which this 
party stood, utterly inconsistent with all probability, 
and all the usages which prevail in that country. 

^ Now, when this deed was set up, this first instru- 
ment of 1833 was obviously the foundation of , the 
whole title, because the subsequent instruments are 
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merely relinquishments, not grants, but an admission 
of the tiile of the Appellant, founded upon the original 
deed of 1833. They are not intended to confer, and 
do not express to confer, any beneficial interest then mussu 
vested in the parties executing those instruments to f„sseeh- 
the xlppellant, bixt are a recognition by them of the 
interest previously existing in him. The whole ca.se, 
therefore, rests upon the deed of 1833, which is first 
stated in the T^ear 1840 to have been made twenty-six 
or tw^enty-seven years ago, and which, when it is pro- 
duced, is expressed to have been made in the month of 
March. 1833. It is upon that document alone that 
the title of the Appellant must depend. 

/Now, when this deed was produced before the 
S'udder Ameen, (who seems to have investigated this 
case with very great accuracy, and to have given, as it 
appears to us, a very able judgment upon the matter,) 
the Defendants insisted that the deed was a forged 
deed, and amongst other proofs that it was forged, or 
at least that it was not what it purpox’ted to be, they 
said, upon this instrument is a stamp, which wns not 
in use at the time w^hen the stamp is alleged to have 
been granted. | It is not as if that objection had been 
taken at the hearing of the cause without the atten- 
tion of the other side having been called to it, for it 
appears by the proceedings, that on the 18th of 
September, (which I take to have been in the year 
1841,) the Plaintiff’s Vakeel put in a petition to the 
following effect, that the Defendant had pxit in a 
forged deed of gift. \The stamp professes to have been . 
purchased on the 19th of 1832, whereas on the 

19th July, 1832, no stamp paper of Rs. 8 value was 
sold ; and since the stamp was not sold by the Go- 
vernment officers on that date, the Defendant ■ must 

G Q 2 
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have acquired the stamp by embezzlement, or the 
kadir stamp must have been lost by Government, and on it 
Khan the Defendant had fabricated Ins forged deed. Plam- 
MussuMA- tiffs, therefore, pray that the stamp may be forthwith 
fusseeh- examined ; that the register of stamp duties be called 
oon-ni-ssa. ^ proceeding, and that justice be awarded. 

Here in 1841, therefore, the attention of the Defen- 
dant is called to this circumstance, as affecting the ge- 
nuineness of the deed ; he is told, you have produced 
an instrument which purports to bear; a stamp sold 
on the 19th Jnly, 1832 ; and on the 19th of July_, 
1832, no such stamp as that wms in existence ; and 
they pray to have an inquiry. Accordingly, the deed 
was examined in the presence of the V aheels of both, 
parties, and an order was recorded, that as the re- 
cord was under despatch to the Stidder Court, no 
inquiry could at present be instituted. Subsequently, 
it appears that an inquiry was instituted, and the 
Plaintiffs produce an extract from the register of 
stamp sales for the 19th of July, 1832, ivith the *seal 
and signature of the Collector. The date of the stamp 
can nowhere be found in this document ; indeed, it 
appears from the register that on that day no paper 
"whatever of Es. 8 value was sold, nor did Vizier-oon- 
Nissa purchase any stamp wdiatever on that date. 

For these, amongst other reasons, to which we will 
presently advert, the 8udder Ameen was of opinion 
that this deed w- as a forgery. The case, however, 
goes up to the S-udder Court, and the Judge of that 
Court, Mr. B. Taylor, not satisfied with "what had ap- 
peared before the Court below, thinks it necessary to 
have a further inquiry "with respect to this stamp. 
It had appeared that by the list of the stamps sold on 
that day, that no stam|) of Es, 8 had been sold/ and 
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no stamp ■whatever had been sold to Vizier-oon-Nissa ; 
hut it had not appeared ■whether at that time stamps 
of that character had been issued bv the Calcutta 
(Government ; and for this reason he refers to the 
Calcutta issuer of these stamps, and from bi-m a re- 
port is made, that no such stamp was issued at that 
time, and that none was despatched to this particular 
Province until the month of 8epteml)er, 1832. Upon 
this, he finds, from the report of the Collector, that it 
is clear, that rthe “ endorsement of the sale of the 
stamp paper is a fabrication, as the paper was not 
despatched from Calcutta befoi’e the month of Sepiem- 
her, 1832.” 

^ Now, is it possible to say that these parties could 
r^uire any further evidence with respect to this fact, 
whatever may he the nature of it, than this? They 
had a copy of the file of the Collector, which contains 
an account of the sale of stamps for the purpose of 
preventing the fabrication of instruments ; they had 
the file of stamps sold on that day produced. No 
stamps of that value were sold at that time, and no 
stamp at all sold to Vizier-oon-Nissa. They had, in 
addition to this, the fact subsequently established by 
the Collector, that no stiimps of that kind were issued 
at that date, and none were sent to that Province 
until the month of Neptem&er, 1832. > 

But this is not the only ground upon which the 
Court below proceeds. The reasons which the 
Siidder Ameen assigns are these: — “First, the stamp 
paper on which the deed is written was manufac- 
tured in 1832-33 ; the stamp is stated to have beeii 
sold in Soliarimpore on the 19th of Jidy, 1832 ; it 
is, therefore, obviously absurd that paper manufac- 
tured in 1832-33 should have been sold in Saharun- 
pore ill 1832. Secondly, Plaintiffs have applied to 
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the register of stamp sales for the 19th July, 1832, 
with the seal and signature of the Collector, and this 
exhibit appears as No. 263 on the file. The sale of 
the stamp can nowhere be found in this document. 
Indeed it appears from the register, that on that day 
no paper whatever of Es. 8 value was sold, nor did 
Ylzier-oonSissa purchase any stamp whatever on 
that date. Thirdly, the stamp was purchased on the 
19th of July, 1832, while the deed of gift was en- 
grossed on it on the 9th March, 1833, or nine months 
after the purchase.’;. No reason appears why this 
stamp was purchased eight months prior to the 
making of the deed. A' Foui’thly, the stamp hears an 
indorsement as follows : — ‘ This paper is sold for the 
purpose of writing an agreement.’ It is not stated 
that the stamp was sold for the purpose of Avriting a 
deed of gift. Then, after making other ohserrmtions 
upon this document, and stating the number of Avit- 
nesses, he says, ‘ these tv^enty-two are Avitnesses who 
appear on the margin.’ The Defendant has caused the 
depositions of Budder-ood-deen, Oholab Bing, Munsub 
Bai, Ghasee Raw and Ketnee-ood-deen, in all five Apt- 
nesses, to be taken, and although directed to adduce 
the AAdiole of the Avitnesses in the proceedings of the 
27th June and 3rd July, he has not caused the deposi- 
tions of the remaining Avitnesses to be taken. Wheii 
the order to cause the testimony of the remaining 
Avitnesses to be taken was pressed upon the Vakeels of 
the Defendant, on the 9th of the current month, the 
Defendant’s Vakeels distinctly declined. It is obAuous, 
therefore, that if this deed A\ms a true document, the 
Defendant Avould not have thus evaded causing the 
testimony of the other witnesses from being taken. 
SisthlA^ of the five vutnesses whose testimony the 
Defendant has caused to be taken, two Avitnesses, 
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namely, Ghasee Ram and Munsub Rai, are the Ganoon- 1853 . 
goes of the Mehal. In the fowti-namah of Visier-oon- kadir 
Nissa, which was submitted to the Collector, with the ^khan” 
arsee of the Tahsildar of the Mehal, dated 4th April, mussuma- 
1834, a copy of which Hosein Bukhsh Khan, and 8hum- tain 

FXJSSEEH- 

shair Khan, as Plaintiffs, have filed in their suit pending oon- nissa. 
as No. 14,298, this identical Ghasee Ram and Munsub 
Rai, jointly with Choonee Lai and Jewahir Sing, Ga- 
noongoes, have distinctly mentioned the deed of gift 
alleged to Have been made by Visier-oon-Nissa in 
favour of Hosein Bukhsh Khan and Shumshair Khan, 
which deed was subsequently set aside by the Com- 
missioner on an appeal by Oomdut-oon-Nissa.” That 
was the document which was supposed by the 
Appellant’s counsel to have been the deed of gift 
in question, in this case, but it is not. It then 
goes on to say: — “ But of this deed of gift pleaded 
by the Defendant, which the witnesses declare was 
witnessed and sealed by them, no mention whatever 
is made in the fowti-namah. The fowti-namah of 

Oomdut-oon-Nissa, copy, of which the Plaintiffs have 
filed in this suit, was also drawn out by these iden- 
tical Munsub Rai, Ghoonee Lai, and Jewahir Sing, 
Ganoongoes ; but neither in this have the aforesaid 
witnesses made any mention of the deed of gift pleaded 
by the Defendant, but have stated that, on the death 
of Oomdut-oon-Nissa this property passed by inherit- 
ance to the Plaintiffs.’ ’ 

It appears to us, therefore, that even if there 
were no suspicious circumstances attaching extra- 
neously to the instrument which is here relied upon, 
the whole circumstances of the case are so utterly 
inconsistent with the existence of any such document, 
and, that these transactions are so entirely inconsistent 
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i^-53-^ with what coiild possibly have taken place, if such a 
KADiR deed of gift had been executed, that the decision of 

BUKHSH -.111 

khan the Court below is the correct one ; and when we add 
MussuMA- to that circumstance the extreme suspicion and utter 

fusseeh- impossibility of its being a document such as it pur- 
oon-nissa. ports to be, and made and executed at the time at 

which it iDurports to have been, we think that the 
Court below could by no possibility have come to any 
other conclusion than that at which they have arrived, 
and that the appeal must be dismissed, with costs. ^ 


Rai Ski Kishek 
Rai Huki Kishen 


AND 


- Appellant, 

- Respondent* 


On appeal from the Rudder Bewamiy Adawluf, North 

West Provinces; Bengal. 

» 


EvuJence—S'uit for lalance-money due on accounts — Froof — Banlcer^s hoohs 
— If conclusive — Oral evidence — Value of. 

Action by Bankers, against tlie rein-esentative of a deceased customer, to 
recover a balance of an account alleged to be due to tlie Bankers by tlie de 
ceased at the time of Ms deatii, dismissed by tlie Sudder Court, no satis- 
factory proof having been given that sucli balance was due. Such linding 
sustained on atipeal by the Judicial Committee. 


The production of banker ^s books, wdtli the entries of. the items, 
constituting the demand, kept according to the established custoiii of 
Maliajuns in India, is not of itself sufficient evidence to establish such 

a claim, strict proof of the debt being required. 

25th & 30th This was a suit instituted by the Appellant, and 
Ju ne, 185 3 - jiai Ram Kishen, hankers, at Rewares, against the Re- 


* Present : Members ot the Judicial Committee,— The Right 
Hon. Lord Justice Knight Bruee, the Eight Hon. Sir Edward Ryan, 
Knt., the Right Hon. Lord Justice Turner, and the Right Hon. Sir 
Jolm Dodson, Knt. 
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spoudent, as representing his father, Rai Bunseedhur, *853. 
deceased, a customer of that bank. The object of Rai sri 

KlSHEN 

the suit was to recover from the Defendant, as such t,. 
representative, the sum of Es. 42,416 12a. 6p., being 
an alleged balance upon a banking account, and 
claimed by the Plaintiffs to be due from the Defen- 
dant ’s father to the Firm, for loans, transactions, and 
managing an estate in which Rai Bunseedhur was 
interested. 

-t ft 

The plaint was filed in the Court of the city of 
Benares, on the 18th of February, 1839, by the Ap- 
pellant, Rai Sri Kishen, and Rai Ro/m Kishen, as 
Plaintiffs, and parties interested in the firm against the 
Eespondent. After stating that various dealings had, 
from time to time, taken place between the Plaintiffs’ 
firm and the deceased, Rai Bunseedhur, and that Rai 
Bunseedhur was in the habit of remitting the balances 
from time to time due, by hoondies, to their firm, the 
plaint alleged, that the deceased Rai visited Benares 
in Kooar 1895 Sumbut (a.d. 1837), when the Plain- 
tiffs demanded payment of the balance due to them, 
and he promised to pay the balance on his return 
to Patna. That the deceased, after a short stay, 
returned to Patna. That about this time new books 
were about being opened in the Plaintiffs’ fcof/w ; and 
an account showing a balance due by the deceased to 
Plaintiffs on the 5th Soodee Jeyt, Sumbut 1895 (a.d. 

1838), amounting to Rs. 42,416 10a. 6p., was made 
out as usual, and sent to the deceased, with a request 
that the amount so due might be remitted, and dis- 
tinctly explaining that down to that time interest had 
been charged at the rate of 8 anas per centum per 
month, according to the practice of Mahajuns hut 
that as the money due on account had not been paid 
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wlien due, and since it had heconae necessary to urge 
their demand, notwithstanding which the money had 
not been paid. Plaintiffs had determined to charge 
interest for the time to come, without exception, till 
the money should be paid, at the rate of one rupee 
per centum per month, and that it behoved him to 
remit the sum due to Plaintiffs’ kothi without delay. 
That in consequence of the Eai being sick, delay in 
sending the money demanded took place, and, with- 
out remitting it, Rai BunseecUmr died, in the month 
of Sawim (July, August, 1838) of the same year. 
That demands had been made at Patna upon the 
Respondent, the son and heir of Rai Bunseedhur, for 
payment of the amount with interest, which he re- 
fused to pay. The plaint then specified the amount 
claimed to be, according to the ledger balance dated 
Jeyt Soodee 5th, Simibut 1895, as follows: principal 
sum, Es. 42,416 10a. 6p. ; and interest, Rs. 3,817 8a., 
making a total of Rs. 46,234 2a. 6p. 

The Respondent, by his answer, objected, first, to 
the jurisdiction of the Benares Court to entertain the 
Plaintiffs’ claim, as he was a permanent resident of 
Patna ; and that by Secs. 2 & 3 of Reg. XIII. of 
1808, See. 7, Reg. III. of 1793, the suit ought to 
have been brought in the Dewanny Court of the City 
of Patna, and not in the Benares Court, and insisted 
that the Plaintiffs oug’ht to be nonsuited on that 
ground. Secondly, he insisted that the Plaintiffs 
were not entitled to recover, as it appeared that, be- 
yond the huM-khatas (books), which were in their own 
control, they held no document nor proof of their 
claim ; and, therefore, according to the Circular order 
ot the Sudder Detvanny Adaivlut ot the 3rd of 
1838, such a claim, unsupported by a deed executed 
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on a stamp, could not be entertained. Thirdly, that 
the Plaintiffs had vaguely stated their claim at Es. 
■42,416 10a. 6p., but that it did not appear whether 
this sum was received at one time or by several pay- 
ments, nor on what dates and in years, or whether 
the debits were for cash or otherwise: all which par- 
ticulars the Plaintiffs had intentionally kept back. 
Fourthly, he denied the allegations in the plaint, that, 
on the death of Rai Bunseedhur, repeated demands 
had been made on him through the gomasMah of the 
kothi Patna. Fifthly, that the father of the Plain- 
tiffs was the ostensible proprietor of the kothi, while 
the names of the Plaintiffs were used as a fiction, 
and that while the real proprietor was living, a suit 
in the names of the feigned owners was directly op- 
posed to Sec. 8, Eeg. XXVII. of 1814, and the Cir- 
cular order of the 27th of July, and the proelanoation 
of the Sudder Dewanny Adawlut of the 25th of Sep- 
tember, 1809. Sixthly, the Eespondent submitted to 
the judgment of the Court whether, according to the 
Plaintiffs ’ statement, .that, except the buhi-khata, they 
had no deed executed by Rai Bunseedhur or the 
Eespondent for the principal sum, their claim for in- 
terest, which in the first instance was 8 annas per 
centum per month, and then, in consequence of de- 
fault, was charged at the rate of one rupee per cent, 
per month, for which also they had no voucher, was 
tenable. Seventhly, that the allegation of the Plain- 
tiffs, that the Defendant’s father promised, in Eewares, 
to pay the money, and that the account was sent to 
the Defendant’s father, at Patna, was untrue, and the 
Defendant submitted that, as the Plaintiffs had no 
paper written or signed by the Defendant’s ancestor, a 
verbal promise set up by the Plaintiffs was of no 
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> 853 . avail ; aud lie finally subroitted that, if the Court 
rai Sri should be of opinion that it had jurisdiction in the 
kishen Plaintiffs ought to be required to 

be explicit in the statement of the claim, furnishing 
an account embracing the several items from first to 
last, and the date and year of each ; that these items 
should be compared with their books, over which they 
had full control ; and that an answer should be taken 
from him touching each item, and that he, the De- 
fendant, would produce his counter evidence to each 
fact. 


A replication and rejoinder was filed. It is unne- 
cessarv to notice in detail the contents of these fur- 
ther pleadings, except that in their replication the 
Plaintiffs did not aver any acknowledgment of the 
account or balance by the deceased, but rested their 
claim to recover the amount sued for, solely on the 
entries made in the buhi-khata of the firm, which they 
alleged to he conclusive against the whole world, and 
to be the basis of all transactions, and that in aU 
Courts the buhi-khata of Mahajum was admitted and 
received as trustworthy. 

At a proceeding of the Court held on the 12th of 
September, 1839, the Vakeels of the Defendant and the 
Plaintiffs were examined, and the Court declared the 
onus probandi in the suit was on the Plaintiffs, and it 
was ordered that the Plaintiffs should file a copy of 
the account current of Bai Bunseedhur with proofs of 
the items therein contained ; also proof that in Kooar 
Sumbut .1894 (a.d. 1837) the father of the Defendant 
promised to pay the money, and that dealings in hoon- 
dies, &Q., existed between them. 

In consequence of this order, the Plaintiffs filed a 
copy of an account and examined witnesses. The ac- 


ON APPEAL PROM THE EAST INDIES. 


437 


count thus filed commenced with the year Sumbut 
1892 (a.d. 1835-6), beginning with an item of Es. 
34,245 14a. to the debit of Bai Bunseedhur. At a 
proceeding of the Court on the 22nd of November, 
1839, the Court took notice, that the accounts thus 
filed were not chronologically entered, and ordered 
that an account current of the above sum of Es. 
34,245 14a. should be filed. The Plaintiffs then filed 
an account current for the years 1889-1892 (a.d. 
1832-1835), beginning with a balance of Es. 20,043 14a. 
to the debit of Bai Bunseedhur. 

On the 13th of April, 1840, the Court, after no- 
ticing that although the Plaintiffs had brought seve- 
ral witnesses, they had not produced evidence to the 
items in the account current, nor had brought their 
buhi-khata into Court for inspection, it was ordered 
that in three days they should put in their evidence 
to prove the items entered in the account current, 
and also should prepare abstracts their accounts. 

On the 16th of April, 1840, the Plaintiffs filed a 
petition, by which they submitted that the evidence 
already put in was sufficient evidence of the items, 
and presented the original account books ; they also 
alleged that Bai Bunseedhur, on the 23rd of July, 
1831, had executed a rookah, whereby he had acknow- 
ledged a balance as due from him of Es. 20,401 
15a. 6p. on the 16th of March, 1831. 

By orders of the Court made in September, Octo- 
ber, mA November, 1840, Ameens were deputed to exa- 
mine the books of the Plaintiffs, and report whether 
the same were regularly kept, and with such report 
to send an abstract of the several kinds of itemSi 
Pursuant to these orders, on the 5th of February, 
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1841, the A.'ni66'Hs iiijide a. I'epoi’t that the books ot the 
Ulaiii tills, accoi'cliH^* to the costoxo weie m 

every respect ti'ue and trustwoi’thj- . I he abstiacts 
thus fui’iiished contained a digest ot the items, show- 
ing that the demand of the Plaintiffs was principally 
constituted of sums not alleged to have been paid to 
Roi Bwisccdhuf' himselt, but to the 1 laintills lathei, 
Rajah Putni Mull, and to other tliird parties, for which 
it was alleged (though not proved) that Rai Bunseed- 
hur was liable. 


After some inteidocutory proceedings and evidence, 
the Court, on the 12th of July, 1841, ordered the 
case to be tried with the aid of Assessors ; wlio having 
been appointed, they, with the Court, investigated the 
case. The Assessors were of opinion that the state- 
ments in the plaint resiiecting tiie accounts were un- 
satisfactory, and that a supplemental plaint ought to 
be filed ; and, by an order dated the 23rd 
1842, the Plaintiffs were directed to file a 
mental plaint containing an abstract of tlie accounts, 
that it might be seen on what ground the account 
rested, and from what date the transactions com- 
menced, and under what dates the items claimed 
peered. 


In pursuance of this order the Plaintiffs filed a 
supplemental plaint. The Defendant, by his answer, 
insisted as before, that the Plaintiffs’ own accounts 
were no evidence of their demand ; that the other 
evidence adduced by them did not establish their 
case, and was unworthy of credit. 

, On the 28th and 29th of July, 1842, iha V aheels of 
the Plaintiffs and of Defendant were further examined 
by the Court. The general result of the evidence 



ON APPEAL PROM THE BAST INDIES. 


was, that the Plaintiffs neither proved payment by 
them of the items with which they sought to charge 
B,ai Bunseedhur’s estate, nor established his liability for »• 
such items if really paid by the Plaintiffs. The evi- kishen. 
dence given of the rookah, or acknowledgment of the 
3rd of July, 1831, was unsatisfactory. 

The Assessors differed in their view of the ii8.se. 


One was of opinion, that the Plaintiffs had entirely 
failed in proving their claim, and that they ought to 
Le nonsuited ; the other two, though not agreeing in 
their views, gave their opinion that the Plaintiffs were 
entitled to recover. 

The Zillah Judge, Mr. Rivas, on the 11th of Au- 
gust, 1842, decreed in favoiir of the Plaintiffs for the 
amount sued for, with costs. 

The Defendant appealed to the Siidder Dewanny 
Court at Allahabad, urging, among other grounds of 
appeal, that the decree was invalid, having been 
adjudicated by the Judge on the day of the Nag Pun- 
chemee vacation. This objection was held fatal, and 


the Zillah Court’s decree was reversed, and the cause 
remitted to be tried Je movo. 

About this time Rai Ram Kishen^ one of the Plain- 


tiffs, died, and the proceedings were afterwards carried 

on by Rai Sri Kishen only. 

The suit, having been transmitted back to the Zil- 
lah Gomt, was again considered, and on the 14th of 
Septemher, 1843, Mr. Rivas, the Judge, pronounced 

the Court ’s decree in favour of the Plaintiffs. 

The Respondenf appealed to the’ 

Admvlut for the North Western Provinces. ; At this 
stage of the proceedings the Respondent abandoned 
bis, plea to 'the want of jurisdietioh,^ and desifed that 
the case- shouldbe decided o-H 'fe' merits*':* • • - 
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The appeal was then brought before the full Court, 
consisting of Messrs. Betijamin Taylor, George Powney 
Thompson a,nd James Davison, Judges of the Sudder 
Court, in accordance mth the provisions of the Act, 
No. II. of 1843, and a joint decree of those Judges was 
pronounced on the 7th of April, 1845, which reversed 
the decree of the Zillah Court. The principal grounds 
of the Court’s decree were thus stated:— “ The Court 
are of opinion, that the Plaintiff has failed to esta- 
blish the nature of the dealings between the parties, 
that the evidence of the witnesses to Rai Bunseedhur’s 
acknowledgment of the debt, at Benares, and to the 
' hhut ’ (document), admitting that he was indebted to 
the Plaintiffs’ father, in the sum of Bs. 20,400 15a. 6p., 
on an adjustment of accounts up to 1889, is totally 
unworthy of credit, from the contradictory and con- 
flicting testimony of the witnesses. In regard to the 
other points recorded by the Judge, the Court are of 
opinion that the entries in a banker’s books, unsup- 
ported by any proof of authority to expend the sums 
on account of the person from whom the money is 
claimed, or any acknowledgment by him of the balance, 
cannot be received as proof against him. This case 
was tried by Assessors in the Judges’ Court, who de- 
clare that the custom prevailing amongst bankers and 
merchants, of keeping copies of letters, forwarding 
extracts from the accounts to the constituents at the 
various periods of adjustment, has not been observed. 
One of the Assessors, on the above and other grounds, 
considered that the Plaintiff had failed to establish his 
claim. The two others regard the claim to be proved. 
On an inspection of some of the items of the account, 
it is ihowh that large stuns have been paid to 
Putm Mull, iPluintiffsi father, and to others of Ms near 
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relatives and depeiidantsw There is no authority what- 
ever from the Defendant or his father that the sums 
should be paid on their account, neither is there any 
acknowledgment on their part of the correctness or 
otherwise of the accounts said to have been trans- 
mitted by the Plaintiffs to them at various times 
hetw’^en the years 1867 and 1894 Sumhut, al- 
though from the Plaintiffs’ hooks it would appear 
that the accounts had been adjusted twenty-three 
times. The Court is, therefore, of opinion, that the 
Plaintitfs have totally failed to establish any claim 
against the Defendant, and reverse the decision of the 
Judge.” 

From this judgment the present appeal was brought. 

The sole (juestion argued was, whether there was 
sufficient evidence to substantiate the claim of the 
Appellant. Tt was insisted by the Appellant that en- 
tries in bankers’ books, accurately kept according to 
the custom of Mahajuns, ought to have been treated 
by the Sudder Court as conclusive e\ddence, accord- 
ing to tlie custom of merchants in India, of the actual 
balance due, independently of the other evidence, con- 
sisting of the rookah and letters, and the parol proof 
of acknowdedgment by Rai Bwiseedhur ; which the 
Appellant submitted fully proved that the debt claimed 
in the suit was due by the Respondent to the Firm. 

Mr. Roup ell, Q. C., Mr. Forsyth, and Mr. Mcmle, 
were heard in support of the appeal. 

Mr. Wigram, Q. C., Mr. Lloyd, Q. 0., and Mr. 
Edmund F. Moore, appeared for the Respon- 
dent, but were not called upon. _ 

/ . , , , M.lt * '■ 
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Judgment was delivered by 

Tlie Lox'd Justice Ttjbneb : 

Their Lordships do not think it necessary to hear 
the Respondent in this case. 


The nature of the case between the parties is this. 
The Plaintitfs are bankers, and they bring this action 
against the Defendant (the Respondent), who is the 
son of a deceased customer, for the purpose of reco- 
vexdng a balance which they represent to have been 
due to them at the time of the death of that customer, 

• in the year 1838. • 

This qxxestion has beexx fxxlly investigated by the 
Sudder Deivamiy Adawlut, and the Judges of that 
Court have arrived uixaiximously at the conclusion, 
that the case made by the Appellaxxt cannot be sus- 
taixied. It is very difficult, of course, for us to think 
of reversixxg the xxxiaiximous judgmeixt of the Judges of 
that Court, who had greater facility and better means 
of adjudicatixig upoxi qixestioxxs of this natxxre than we 
caxx have upon the simple questioix of fact ; axxd unless, 
therefore, we are satisfied by cleax*- axxd coxxvincing 
proof that the Judges of the Court below have, upon 
the evidexxce prodixced, arrived at a conclusioxi inca- 
pable of beixxg maintained, accordixig to the case which 
had been made before them, it can hardly be expected 
that this Court would reverse a judgment pronounced 
. after due consideratioix of such evidence. 

Now, the question which we have to consider here 
is, whether- the Plaintiffs have or have not proved a 
balance of Bs. 42,416, which they claim, to have been 
aotuallv due to th.ein .at. the time of the. death of Bai 
Bmseedlmr, The evidence which has been adduced 
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upon their part may be classed under three beads. 



Tbe first consists of wbat is called a roohah, ox an 
acknowledgment of a balance, said to have been signed 
"by Rai Bimseedlmr ■, Wq second, the letters said to 
have been written by Rai Bv-nseedliuT ; and the third, 
-of the parol evidence adduced before the Court for 
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the purpose of proving admissions hy Rai BimseedMr 
of the amount of Es. 42,416 having been due from 
him for the balance of his account with the Plaintiffs* 
Now, with reference to the roolijah, suppose we as- 
sume, for the present purpose, that it is perfectly 
genuine, the Plaintiffs’ books can amount only to an 
admission of the balance due at the time when that 
roohah- was signed ; and it will amount, therefore, only 
to an admission, that on the 3rd of July, 1831, the 
date of the roohah, Es. 20,450 were due from Rai 
Bunseedhur to the Plaintiffs ; that of course is no evi- 
dence that the sum of Es. 42,416 was due at the death 
of Rai Bunseedhitr„ seven years after the period when 
ihie roohah was signed ; therefore, if the case rested on 
the roohah alone, there would be no evidence upon 
wrhich it could be said that the conclusion of the 
Court below could be in any degree impeached. 

Then, upon the second branch of the Appellants 
ca SG, some letters alleg'ed to have been written by Rai 
Bimseedhur are put in, but we do not find, upon an 
examination of these letters, that they contain any 
distinct admission of any exact balance due from him 
at the period when those letters were written ; and 
siipposing even that they had contained any such ad- 
riiission, it appears that those lettei*s do not go beyond 
-the pariGd of 1836, two years before the death of 
JRai Burhseedhur. The same principle that applies to 
the roohah applies equally to the admission contafned 
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in those letters, even if those letters had contained 
any admission of an ascertained balance due from B,a% 
Bxmseedlixhr. The docimentary evidence ■wholly fails 
to prove the case which has been alleged on the part 
of the Appellant, and the Appellant, therefore, if he 
can maintain his case, must maintain it entirely upon 
the parol evidence. 

Now, looking at the character and position of the 
witnesses who have been called to establish the ac- 
kno'W’ledgment, alleged to have been made by Bai Bun- 
seedhur, in the year 1831, all of whom were servants 
of the Appellant ; looking also at the fact that no 
account appears to have been delivered to Bai Bun- 
seedhur, at the period when those admissions were 
made ; it seems to their Lordships, that it is impos- 
sible, consistently vdth justice, to deal with those ad- 
missions as binding upon the Respondent, for the 
pui'pose of establishing a debt to this amount as due 
from the estate of Bai Bimseedhur at the period of 
his death. It has been very truly observed by Coun- 
sel in the argument of the case upon the part of the 
Appellant, that the Plaintiffs below have in truth pro- 
ceeded upon the assumption that their books would be 
sufficient evidence for them to establish a debt against 
Rai Bunseedhur’s estate ; but, of course, it is unneces- 
sary to say that they have been wholly mistaken in 
that assumption, and that these books could not, with- 
out further proof, be used in e-vidence as against JBai 
Bunseedhur ; if, therefore, we assume these letters 
and these books to be in all respects -genuine, those 
documents would net be sufficient to maintain the 
Appellant’s case, and the parol evidence is, in their 
Lordships’ judgment, wholly insufficient for that pur- 
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But, in thus dealing with the ease, their Lordships 
consider that they have given the Appellant a very 
great benefit ; for, looking at the evidence and at the 
eircumstanees under vrhich that evidence has been 
brought forward, it seems to their Lordships very 
difficult, to say the least of it, to consider that those 
documents are true and genuine documents. This 
action was founded upon the banking account ; the 
Defendant, (the Respondent in the present ease,) 
in his answer to that action, strictly challenged the 
Plaintiffs (now represented by the Appellant) with 
having nothing to maintain their case but their own 
books, and he disputed the admissibility of those books 
as conclusive evidence against him. The Plaintiffs, 
therefore, must then have been fully apprised that it 
was necessarv to bring forward evidence confirmatory 
of those books, that occurred in the year 1838, but it 
was not until the year 1841 that these documents, the 
■roohah and the other letters, were brought forward on 
the part of the Plaintiffs. Now, none of the witnesses 
that have been produced, have in any manner identi- 
fied the documents ; but independent of that, when we 
examine the parol evidence upon the subject of the 
rookah, it appears that two of the mtnesses who were 
examined upon the subject differ as to the fact by 

Avhom that rookah was written, and there are other in- 
consistencies in the evidence. Then, again, in consi- 
dering whether any weight can be possibly given to 
those documents, as evidence in the cause, the cha- 
racter of the ^witnesses must be taken into account ; 
and with reference to several ; indeed most of them, 
thev were the Plaintiffs’ servants ; and one of whom, 

t/ ■ ■■ 
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relied, Atma Ram Ditckit, appears to have been the 
servant of the father of the Plaintiffs. 

Besides these cireumstances, which attach suspicion 
upon the documents, the character and nature of the 
accounts are also to be considered. Now, the account 
which is furnished on the part of the Plaintiffs con- 
tains, among other items, a very large number of items 
for payments made by the Plaintiffs, as it is repre- 
sented, for pensions to or allowed to different mem- 
bers of the family of Rajah Puitii Mull ; but it is most 
singular that though several of those payments were 
said to be made by the authority of Rai Bunseedhur, 
yet proof of the authority to make the payments 
wholly fails, except as it is proved by the accounts. 
Independently, however, of that, it appears that those 
payments have, ever since the death of Rai Run- 
seedJiur, been continued to be allowed, and to be en- 
tered into the banking' account against Rai Bimseed- 
/('W.r’s estate. 

Looking, therefore, at this case in every point of 
vieAv, we are perfectly satisfied that this Court cannot, 
vnth any reasonable safety, disturb the judgment which 
has been arrived at by the Court below, and this appeal 
must, therefore, be dismissed, with costs (n). 

(a) Upon the question of the admission of account, or banker^s, 
books as sufficient evidence of itself of a debt, see Vacher 

Ganda r. Koonwur-jee Mmiih-jee (1 Moore’s Ind. App. Cases, 47); 
Bumee Dhim Nundee v. Mirza Mahomed SJiuruff (2 Ben. Sud. Dew. 
Eep. 271). See also Macpherson ^^On Civil Procedure,” p. 255, 
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Eobeet Watson 


Appellant, 


AND ^ 

Seeemunt Lal Khan ------ Respondent * 

On appeal from the Sudder Dewanny Adawlut at 

Calcutta. 

Eevenne sale — Eifeet on under-tenures — Setting aside of sale — Under-tenure- 
holder — Eight of to apply — Compromise — Construction — Bights of third 
parties. 

The right to impeach a sale of lands for arrears of Government revenue 
extends not only to the defaulting proprietor, hut to derivative holders under 

him. 

By Ben. Beg. XI. of 1822, sec. 30, all underleases are extinguished by 
a Government sale of the proprietor's lands for arrears of revenue, and 
an auction purchaser takes the lands clear of all under-tenures. 

At a sale by Government for arrears of revenue, the Government be- 
came purchasers, and afterwards granted a lease of the lands for a term 
of years, and put their lessees into possession. At the time of the sale 
the lands were subject to an istimrary lease. No suit was instituted to 
reverse the sale, but the Government, some time afterwards, in conse- 
quence of doubts as to the legality of the sale, offered to give up their 
rights under the sale, and to restore the lands to the original proprie- 
tors, subject to the recognition of the claims of their lessees. This offer 
resulted in an arrangement between the Government, the original pro- 
prietors, and the Government lessees, and eventually the original pro- 
prietors upheld the lease to the Government lessees to a part of the lands 
called the Jungle Mehal, for a term of years at a reduced rent. In a 
suit by the istimrary lessee for possession: Held (reversing the decree of 
the Sudder Court) that by Ben. Eeg. XI. of 1822, sec. 30, the istimrary 
lease was determined by the sale for Government arrears, and, that the 
arrangement by which the lands were restored to the proprietors, sub- 
ject to the rights of the Government lessees, was in the nature of a com- 
promise, and not such an unconditional restoration as amounted to a 
reversal of the sale, and the consequent revival of the istimrary lease. 

AUter. If a suit had been brought, and a decree of the Court made 
for the reversal of the sale. 

The Respondent, not having appeared, the appeal was, after two years, 

The Respondent in this appeal was the Plaintiff in 3rd Feb., 

the original suit, which he instituted against John 

* Present: Members of the Judicial Committee , — The Lord 
Justice Enight Bruce, the Right Hon. Sir Edward Ryan, Knt., the 
Right Hon. Sir John Jervis, Knt., and the Lord Justice Turner. 
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set down for hearing ex parte. Before the hearing, the Bespondent ap* 
peared, and moved, under special circumstances, to postpone the hear- 
ing for six months, to enable him to lodge his case. The Judicial Com- 
imttee put him upon terms of having the appeal heard at the next sit- 
tings ,v restraining him from doing anything hr the interval to the prejm 
dice of the fund in the Court below, and with payment of the costs of 
the application. 

Watson, deceased, Robert Watson (the present Appel- 
lant), and Rajah Ajoodhya Ram Khan, and others, as 
Defendants, to recover possession of certain lands 
called the Soodda Satpateo and Mouza Barwa, in Zil* 
lah Midnapore, and for mesne profits and interest. 

The Respondent rested his title to these lands on 
an istimrary, or perpetual lease at a fixed rent, granted 
in the year 1818, by Rajah Mohun Lai Khan, a former 
Zemindar, to the Respondent’s father, in the bename 
(fictitious) name of Kalee Per shad Roy, his servant. 

It appeared that the Zemindary was, in 1837, in 
the possession of Rajah Ajoodhya Lai Khan and his 
brothers, as joint proprietors, they having succeeded 
by inheritance, as co-heirs, on the death of their father 
Rajah Mohun Lai Khan, On the 1st of September in 
that year, in consequence of arrears of revenue due 
by them to the Government of Bengal, in respect of 
the land revenue payable on the Zemindary, the Go- 
vernment put up the Zemindary for sale by public 
auction, under the provisions of Ben. Reg. XL of 
1822. No purchaser having appeared, the Govern- 
ment, by their Collector, bid for and became pur- 
chasers thereof. The Government afterwards granted 
a lease of the lands to the Appellant and his brother, 
John Watson, iox a term of twenty years^iat an annual 
rent of Rs. 120,000. The lease contained several con- 
ditions, to one of which was annexed the following 
note All farms granted by late proprie- 

tors, and all tenures created since the decennial set- 
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tlement, not coming within the exceptions specified in . ■ 

sec. 30 (a) of Ben. Beg. XI. of 1822, have been an- watson 

nulled by the sale of the estate, and may be set aside sre^unt 
by the settling officer.” Messrs. Watsons entered into 
possession, as lessees of the Bengal Government, the 
auction purchasers. The usual notice was given by 
the Collector for the farmers to produce their pottahs 
or leases. The Eespondent having claimed as a lessee 
under the former Zemindars of the estates, the Appel- 
lant brought a suit in the Court of the Deputy Col- 
lector of Midnapore against the Eespondent, and the 
Collector decided that the lease of the Eespondent 
was defeated and put an end to by the Government 
sale for arrears of revenue, according to Eeg. XI. of 
1822, sec. 30, and his decision was affirmed upon 
appeal by the Commissioners of Eevenue. 

While these measures were being adopted by the 
Eevenue authorities, the question of the legality of 
the sale came before the Government, by whom it was 
determined to be illegal, and, by a letter of the Go- 
vernment, dated the 24th of July, 1839, it was ad- 
vised that the Zemindary should be restored to the 
Zemindars. In this letter there was an enclosure 

(a) As the decision of this appeal in a great measure turned upon 
this section, the material part is here set out:— “All tenures which 
may have originated with the defaulter or his predecessors, being 
representatives or assignees of the original engager, as well as all 
agreements with ryots, or the like, settled or credited by the first 
engager or his repwsentatives, subsequently to the settlement, as 
well as all tenures s which the first engager may, under the condi- 
tions of his settlement, have been competent to set aside, alter, or 
renew, shall be liable to be avoided and annulled by the purchaser 
of the estate or MehaZ, at a sale for arrears due on account of it, 
subject only to such conditions of renewal as attached to the tenure 
at the time of settlement.” 
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referred to, as an exposition of the views of Grovern- 
vvatson ment on the subject, being an extract from a letter 
SKEUMUNT from the Secretary to the Grovermnent of India to the 
Secretary to the Government of Bengal, under the 
date of the 18th of July, 1839. This enclosure stated 
as follows: — “ His Honour in Council concludes that 
the estates must be restored to the owners in every 
respect free as it was before the sale, the under- 
tenants, of course, remaining as they were, Watsovds 
lease being set aside, which the President in Council 
conceived could only be done by annulling the sale. 
For it would not be sufficient to restore the estate to 


the old proprietors, as all under-)tenures fell with the 
sale, and there might be some difficulty, where there 
are so many proprietors, of whom many were minors, 
in completely saving these tenures otherwise than by 
the annulment of the sale. The President in Coun- 
cil, but for the lease of Watson’s, would have had no 
hesitation' in immediately annulling the sale, under 
cl. 4, sec. 3, Reg. XI. of 1822. With reference, how- 
ever, to the peculiar circumstances of the case, it 
would be preferable, in the first instance, to come to 
an arrangement with Watson, on equitable terms, for 
the relinquisliment of his lease, including a compen- 
sation for any title or loss which may have been ac- 
tually secured by him ; after such an arrangement the 
sale can be concluded by Government without diffi- 
culty. But if that gentleman should prove unreason- 
able, it will be necessary to suggest to the late pro- 
prietors to institute a suit in Court to set aside the 
sale, and to direct the Government pleader to consent 
to judgment against Government as purchaser. But 
it is desirable to avoi^ this expensive process, if com- 
plete justice to all parties can be done otherwise. In 
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whatever amount the restitution may be accom- 
plished, the President in Council conceives that it 
should be full, and done in a liberal manner, account- 
ing with the proprietors for all mesne profits, after 
deducting the revenue.” Diiiiculties, however, occur- 
red: the Appellant and his brother, when applied to 
by the Government to ascertain whether they would 
consent to the restoration of the Ze mindary to the 
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Zemindars, without altogether declining negotiation, 
refused to consent to any terms which would have the 
effect of cancelling the sale of the Zeniindary, or of 
altering their position as under-tenants of the auction 
purchase. A negotiation took place, from which 
nothing satisfactory resulted. Ky a letter* from the 
Coimnissioner of Hevenue to the Superintendent of 
Settlement Midnapore, dated the 16th of Becemher, 
1839, after an expression of regret that the matter 
was not likely to be amicably arranged between the 
parties, it was stated as follows: — “If an amicable 
settlement is impracticable, then, on payment of the 
arrears of jwnma, all right and interest which Govern- 
ment may have in the property must be restored to 
the Zemindars, upon condition of their abandoniirg all 
Plahna against under-tenures in consequence of the 
sale. I^urther, the Zemindars must be informed that 
the Bndder Board, with the sanction of the Govern- 
ment of Bengal, Ivacving given possession to kFaisoit, as 
a tenant, on a lease for twenty years, it is for them to 
choose whether to institute a suit for the annulment 
of the same, on the ground of the sale being invalid, 

or to accept the property subject to lease.’ 

Some further correspondence took place between the 
parties, when the Government again offered, “that 
the Zemindars the option of receiving the estate 

y— 59 
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i^S4- IT'om Goverumeiit, bui'tiieued with TF atson’s lease, he 
w^ATsoN becoming their tenant, and they becoming his land- 

SREEiiuNT loi*d, or ot leaving the estate, as at present, in the 

lal Khan. qj-- Q-overnmeut, and its lessee, Watson, and 

tiling a suit to set aside the sale, and by consequence 
the lease, which suit would not be defended by Go- 
vernment. That if the Zemindars choose the former 
course, they must first pay up all arrears, and bind 
themselves, as representing auction purchasers, not 
to proceed against any under-tenants under Eeg. XI. 
of 1812, but that this last condition was in no re- 
spects to interfere with the powers then possessed by 
/PFafson under his lease from Government, and finally, 
until Watson’s lease was duly set aside by a decree of 
Coui-t, the Government was answerable for the com- 
plete performance of every one of its conditions.” 
These letters were communicated to the Zemindars. 
Ultimately the Watsons agreed to surrender the 
greater portion of the Zemindary, retaining only that 
portion of it called the Jungle Mehal, on the terms 
that, instead of paying the rent of Rs. 120,000 an- 
nually," they should pay a reduced sum to be settled 
and agreed between the Zemi-ndats and themselves, 
for the reduced portions to be retained by them. 

An agreement 'vvas ultimately executed by the Go- 
vernment, the Zemindars, and the Watsons, which re- 
cited, that the Government, as a favour, restored the 
Z envindary to them, upon condition that the farm as 
settled for with the TFatsons was to be continued; 
that whatever rights the Government had acquired in 
(jonsequence of the auction purchase of the Zemindary 
were to be conveyed to the Zemindars, and the Zemin- 
dars were to uphold the lease of the Watsons fox the 
Jungle MeJial for twenty years, from the date of the 
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coinpi'oiiiise, in the same manner as then held by 1854 - 
tliem, taking the other parts into tlieir possession. A watson 

reduced rent was agreed upon between the Zemindars sreemun-j 
and the Watsons. khan. 


On the 4th of October, 1844, the Respondent insti- 
tuted the present suit in the Court of the Principal 
Sadder Ameen of the District of Midnapore, against 
tlie Appellant, and John Watson, since deceased, and 
liajah Ajoodhya Ram Khan, Zemindar of Midnapore, to 
recover possession of Hoodda Satpateo, Moulgah Bun- 
clava, part of the Jungle. Mehal, retained by the Ap- 
pellant and his brother, under the lease from Grovern- 
inent, together with the sum of Rs. 47,292, as mesne 
profits from the 22nd of Jidg, 1840, the date when the 
Watsons were put in possession. The Plaintiff relied 
upon an istimrary lease, dated the 6th of May, 1818, 
to his father, in the name of one Kalee Pershad Boy, 
from Mohun Lai Khan, the father of the Defendant, 
Rajah Ajoodhya Bam Khan; and the plaint, after 
alleging that the Zemindary had been sold for arrears 
of revenue, and the lease to the Watsons, his ouster, 
and the compromise before mentioned, prayed that the 
Plaintiff might be put in possession of the property in 
dispute, with mesne profits from the time of disposses- 
sion. 


The Appellant and his brother, by their joint an- 
sw^er, insisted, that the istimrary lease ws a forgery, 
and that he shoirld be nonsuited for not having made 


tlie Government a party to the suit; they moreover 
relied upon the fact of the Government having pur- 
(diased the estate at public sale, in 1837 , and the lease 
to them in 1838, transferring to them, as lessees, the 
Government’s rights and ■ privileges as auction pur- 
chasers, and authorising them to annul all contracts. 
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and set aside all incumbrances imposed upon the 
estate; and they further insisted, that although the 
Grovernment subseq^uently restoi’ed the estate to the 
Zemindars, yet that the sale was not reversed, but, on 
the contrary, affirmed; that the Groveinmeut, in re- 
storing the Zemindartj in pity to the Zemindars, gave 
up to them merely those rights which they possessed 
as auction purchasers, subject to the lease granted to 
the Appellant and his brother, which was to be up- 
held, and that they as a favour gave up to the Ze- 
mindars all but the J%m<jle Mehai, which they had 
continued in possessiorr of as before, as lessees of 
Govenrment. 

The other Defendant, Rajah Ajoodhya Bam Khan, 
by his answer, supported the Plaintiffs’ claim, insist- 
ing that Watson and his brother had no power to evict 
the Plaintiff from his istimrary property ; that they had 
only a right to receive the fixed rents during the term 
of their lease, arrd that the Deferrdants, the Watsons, 
had no pleas to urge against the istimrary property of 
the Plaintiff. He also prayed, that, as he had no con- 
cern in the case, the Defendants, Watsons., being per- 
sonally responsible, he nright be exoirerated from the 
claim of the Plaintiff. 

The pleadings having been concluded, and evidence 
taken, the cause was heard by the Prirrcipal Sudder 
Anieen, on the 17th of November, 1846, who, by his 
judgrrrent of that date, dismissed the suit. The sub- 
starrce of the judgment was, that whetr the Zemin- 
dary was sold for arrears of Government revenue, 
and bought by Government, the settlement of the 
former proprietors was set aside, and that when the 
Defendants, the TFaifsows, obtained possesmon of the 
^eniindary, the rights of the Plaintiff fell to the 
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ground; that under the compromise, by which the 
Zemindar y was restored, the Defendants held a lease 
of the Jungle Mehal for twenty years, standing in the 
room of the auction purchaser, having a right in every 
way to set aside the settlement of the former pro- 
prietors ; and ordered the suit to be dismissed : and, 
as it appeared to him that there was fraud on the part 
of the Defendant^ Rajah AjoodJtya Ram. Khan, he 
directed Messrs. Watsons’ costs to be paid by him. 

From this decree the Plaintiff appealed to the Rud- 
der Dewanny Adaivlut at Calcutta. The apj)eal came 
on for hearing on the 13th of July, 1848, before the 
full Court, consisting of Mr. T. TucTter, Sir Robert 
Barlow, Bart., and Mr. J. Hawhins, when that Court 
reversed the decree of the Principal Rudder Ameen. 
The material part of the judgment pronounced on 
that occasion, after holding that it was not neces- 
sary to make Government a party to the suit, as the 
Plaintiff had sued Messrs. Watson as lessees of the 
Zemindary, and not of the Government, proceeded 
as follows: — ^“We have no special rule, and no pre- 
cedent to guide us ; we must, therefore, decide upon 
the equity of the case. The ex-proprietors declare 
the sale to be altogether illegal; the purchaser ad- 
mits that it is so ; and both these parties, together 
with the lessees of the latter, all of them desirous of 
avoiding a suit in Court, meet to adjust the matter. 
Could these three parties, under such circumstances, 
legally come to an adjustment affecting the rights of 
a fourth, absent and innocent party? By a sale of 
an estate for arrears of revenue,- all ' under-tenures 
created after the Decennial Settlement are ipso facto 
void ; but these tenures are revived on the reversal 
of the sale by a Decree of Court. A. Decree of Court 
wouldj in the present case, have protected all the 
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under-tenants; and the terms of Watson’s lease, as far 
as they are concerned, would have been altogether a 
nullity. Instead of resorting to a Court of J ustiee, 
and in order to avoid this expensive process, the par- 
ties proceeded to an adjustment of the matter. The 
Zemindars, as already observed, declare the sale to be 
illegal ; the purchaser directly admits that it is so, and 
the lessees by implication admits the same ; for he 
is a party to the transaction which involves the relin- 
cpvishment of the estate by the purehasei to the pro- 
prietors, and, at the same time, surrenders the lease 
obtained by them from the purchaser. To admit 
an auction purchaser, on the ground of illegality in 
the sale, to restore the estate to the proprietor with- 
o\;t the intervention of a Coui't of Justice, and to le- 
store to him all thu rights and privileges of an auction 
purchaser, is to add another to the shifts and expe- 
dients already in practice among landowners for the 
extinction of titles created by themselves, upon the 
receipt of large considerations for the creation of them, 
and to jeopardise by an evasion of the law the rights 
of the holders of such titles. We do not mean to say 
that the possessor of a title is not to exercise is 
rights and privileges under that title, because there 
was originally a defect in it; nor do we mean to say 
that an existent defect in the conditions of a sale is 
to deprive the auction purchaser of his rights and 
privileges as such, so long as the sale is not contested. 
We are of opinion, however, that when the sale is ad- 
mitted by the purchaser to have been illegal, and he 
relinquishes the estate to the ex-proprietors by an ad^ 
iustment, which is had recourse to in order to avoid 
the expense of a lawsuit, such adjustment is a sub- 
stitute for a Decree of Court, and must carry with it 
equal force for the protection of the under-tenants. 
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Sneh an adjastment is not a reconveyanc-o of the 
estate bv a fresh sale, imt an abandonment ot the 
auction purchaser’s title, and conseriuentl,- an almn- 
donment of his rights and privileges under it.^ I m 
the foregoing reasons, we consider the Plaintiff is en- 
titled to hold possession of his nnder-teniire against 
the Defendants, on payment of the stipulated rents ; 
and that the Principal B%UeT Amemvs decision must 
be reversed with costs.’’ 

Against this decree Messrs. Watson appealed to 
the Queen in Conncil. Subsequent to the admis- 
sion of the appeal, John Watson died. The Appni- 
lant filed his petition of appeal in December, 1851, 
and lodged his printed case ; but, as no appear- 
ance was put in by the Respondent, the Appellant, 
in Novemher, 1853, set down the appeal for hearing 

ex farte. 


28th Nov., 


an 


Before the hearing, the Respondent put in ^ 
appearance, and applied, upon motion, that he might 
have six months’ time to lodge his printed case, ana 
that in the meantime the hearing of the appeal might 
be postponed. This application ‘was supported by an 
affidavit of the Respondent ’s agent in England, who 
deposed that he had only received instructions to act 
for the Respondent on the 3rd of Novemher, m3, ^ 
and had entered an appearance on the 7th of that 
month, and on the 19th had obtained the draft^ case 
from the junior counsel, but, from the voluminous 
nature of the proceedings, he believed that six months 
time was necessary to have the case settled anc 
printed ; and he accounted for the delay by stating, 

•Present- Tho Right Hon. Dr. Lushinsrton, the Lord Justice 
KniSr^ee'-the^W Hon. Sir Edward Ryan, Ant, and the 
Lord Jiistiee Tnriier, 
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that it arose from the ignorance of the Respondent 
of the rules and procedure of the Appellate Court, 
and not from any wilful or culpable neglect on his 
part. An affidavit also was filed by the Appellant’s 
agent in opposition, which alleged, that the Respon- 
dent had made application to the Court in Indio to 
get out the money deposited, and that he had taken 
no steps in the appeal, and that he believed that he 
was anxious to delay the appeal, in order to obtain 
the money deposited in the Court below to abide the 

appeal. 

Mr. Palmer, Q. C., in support of the motion. 

'Mr. Leith opposed. 

The Right Hon. Dr. Lushington: 

Great delay has taken place, and their Lordships 
cannot allow the Respondent any longer extension of 
time than Fehruartf next, and that indulgence must be 
upon terms of the Respondent undertaking not to do 
anything in the interval to the prejudice of the Appel- 
lant, or to the fund, in the Court below, and paying 
the costs of this motion. 

These conditions having been complied with, the 
appeal now came on for hearing. 

Mr. Wigrani, Q.C., and Mr. Leith, for the Ap- 
pellant. 

As auction purchasers, the Government, by Ben. 
Reg. XI. of 1822, sec. 30, became entitled to hold 
Zemindary discharged of the Respondent’s isfirn- 
rany lease. All derivative tenures by that Regulation, 
which originate with a defaulter, or his predecessors. 
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are liable to be avoided and annulled by a purcliaser — 
of an estate at a sale for arrears of revenue. The watson 

Government, in this ease, exercised their right, by 
granting a lease to the Appellant and John Watson; 
who thereby stood in the place of the auction pur- 
chasers. The question of the illegality of the sale, as 
assumed in the judgment of the Sudder Bewanny 
Court, was in truth not in issue in the suit. It was 
neither proved or admitted by the Appellant, or his 
brother, John Watson. There was, indeed, no ground 
to impugn the validity of such sale. The restoration 


of the Zemindar y by the Government to the Zemin- 
dars was on the express condition that their lessees’ 
title to the Jungle Mehals should be upheld. It was 
the result of an arrangement between the lessees, the 
Government, and the Zemindars, to keep in force the 
lease of Messrs. Watson, so far as respected the 


Jungle Mehals, and their right, by virtue of Eeg. XI. 


of 1822, to hold the same discharged of any claim on 
the part of the Eespondent as istimrary lessee. It 
was a matter of favour by the Government to restore, 
and the arrangement they insisted on, and to which the 
Zemindars agreed, must be viewed as a compromise. 
The proper party to question the sale was the Zemin- 
dars, not their lessee. The Eespondent, however, is 
entiled to no indulgence; he stood by and delayed 
bringing forwai'd his claim until the arrangement for 
restoration on those terms was concluded. He is, more- 
over, concluded by the proceedings which were had in 
the original suit respecting his title before the Collector. 


Mr. Forsyth, fox the Eespondent. 

The principle enunciated in the judgment of the 
Court below, that the re-adjustment was not a re-eon- 
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veyance of the estate, but an abandonment of the 
auction purchasers’ title and of Messrs. Watsons' 
rights and privileges, was quite correct, and such as a 
Court of Equity would uphold. The sale of the Ze- 
mindary for arrears of Government revenue was ille- 
gal, and that fact was not disputed by the Govern- 
ment. The arrangement entered into between the 
bF«iaoH..s' and the ex-proi)rietors, with the sanction 
and the recommendation of Government, in order to 
avoid the expenses of a law-suit, was eipiivalent to a 
Decree of the Court reversing the sale, and carried 
with it equal force for protection of the rights of the 
under-tenant ; and, consecpiently, the Watsons had no 
right to withhold possession of the estate from the 
Respondent, the istimrary lessee. The legal eifect 
of the invalidation of the sale being to put all parties 
in stat%i quo, and, therefore, the Respondent’s lease 
remained in force, and the lease granted by Govern- 
ment to Messrs. TEflison became void. 

Mr. Wiyrani, in reply. 

The Lord Justice Turner; 

This ease comes before their Lordships upon an 
appeal from the Sudder Deivanny Adaivlut, that Court 
bv its decree having established a perpetual lease in 
favour of the Respondent in the lands which are in 
question in the cause. 

These lands appear to have been originally the 
property of RajaTi Mohun Lal Lhan, who, in the v ear 
1818, granted a perpetual lease of them in favour of 
the Respondent’s father, under whom he claims. 

It appears that in the year 1837 the Government 
revenue had fallen into arreai*, and, in consequence of 
that arrear, a sale of the lands took place, for the pur- 
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pose of satisfying tke G-overnment revenue, and upon 
that sale the Government became the purchasers of \\aison 
these lands, and the sale to the Government was fully 
confirmed according* to the RegTilations in that behalf 

provided. 

The sale having been confirmed, the Government 
granted a lease of the lands for a term of twenty 
vears to the pi’esent Appellant and his brother, to 
whose rights the present Appellant has succeeded ; 
and the effect of these transactions was, that there 
having been a confirmation of the sale made for the 
purpose of satisfjdng the Government revenue, the 
Government acc][uired a title to those lands undei the 
Regulations, subject only to be impeached, according 
to the provisions which are made in the Regulations, 
by a suit by parties having a right to impeach the 


same. 

Some question has been raised in the course of the 
argument, upon the point whether the right to im- 
peach the sale belonged simply to the original pro- 
prietors of the land, or whether it also extended to 
parties claiming under those pi*oprietors, oi having 
estates under those proprietors antecedently to the 


sale having been made. But their Lordships have no 
doubt upon that question, that the right to impeach 
the sale given by the Reg'ulations was not mei ely 


to the original proprietors, but to parties having 


estates derived from those proprietors antecedently 


to the sale being made. 

The title of the Government, therefore, under the 
sale, being valid, subject only to its being impeached 
by a suit, the title of the lessees under the Govern- 
ment became equally valid, subject only to the same 
liability to be impeached by parties having an interest 
in the lands antecedent to the sale which was made. 
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It appears, that some time after the sale had taken 
place, the Government became sensible that the sale 
was not a valid sale. It does not appear, however, 
that there was any admission that the sale was in- 
valid, which would have bonnd the Government in 
any proceeding taken against them, and much less 
does it appear that any admission of the invalidity of 
the sale was made by the TFo/.?o»s, wdio claimed undex 
tlie lea.se granted io tliem l»y the Government. 

The i*esnlt, hoAvever, of the proceeding appears to 
have been, that the Government, being sensible that 
the sale was not a valid sale, were desirous of coming 
to an arrangement wdth the original proprietors of the 
estate, and for the restoration of the estate ; but the 
position of the Watsons, the lessees under the Govern- 
ment, created an impediment to the estate being ab- 
solutely restored. The effect, however, was, that a 
negotiation took place between the Government, the 
original proprietors, and the Watsons, the lessees, 
under w'^hich terms were to be settled for the pur- 
pose of restoring the estate to the original proprietors, 
due regard being had to the claims of the Watsons, 
the lessees. Now hfessrs. Watson, it appears, were 
not desirous of retaining their right under the lease 
to the whole of the property which had been leased 
to them bv the Government, but thev were desirous 
of retaining their right to a portion of the property 
which was called the “ Jvngle Mehals accordingly, 
the arrangement resulted in this, that the Watsons’ 
right under the lease in the Jungle MeJwi’s was to be 
maintained, but that their right in the other property 
comprised in the lease was to be restored or given up 
to the original proprietors, and all the rights of the 
Government were also to be given up to them. 

That arrangement was accordingly made, and the 
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Watsons took a new lease of the Jungle Mehals from 1854 

V , . .11 

the original proprietors in consequence, at a reduced watson 
rent. The Respondent, whose right Avas founded on skee^iunt 
an antecedent perpetual lease granted by a former ^al khan 
Zemindar, dioea not appear to have been any party to 
this arrangement, and, having been no party to this 
arrangement, he institutes the present suit for the 
purpose of displacing the lease held by the Watsons 
under the arrangement made with the Grovernment 
and the original proprietors, and for possession under 
his istimrary lease, with mesne profits. At the hear- 
ing of the suit, the Sadder Anieen was of opinion 
that the Plaintiff’s title had been displaced by the 
original sale to the Government, and dismissed the 
suit. That decision became the subject of an appeal 
to the Sudder Dewanny Adawlut, and that Court re- 
versed the Decree of the Sudder Ameen, estabhshing 
the perpetual lease in favour of the Respondent, set- 
ting aside the lease to the Watsons, and decreeing 
the Respondent possession, with mesne profits from 
the time when the became entitled under 

their lease. 

The question before us is, whether that Decree 
ought to be maintained or not. 

Now, the first consideration is, how does this 
matter stand? There can be no doubt that, prima 
/ante, according to Regulation XL of 1822, the Ap- 
pellant is entitled, because the effect of that Regula- 
tion is, that on the Government revenue falhng into 
arrear, and a sale made by the Government for the 
purpose of satisfying that arrear, not only is the estate 
of the original proprietors, which has been sold, dis- 
placed, but all under-tenures founded on that estate 
is also liable to be avoided and annulled. 

i^ome argument might turn upon the question of 
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their being properly avoided and annulled ; hut be- 
yond all question, if proper steps were taken for the 
purpose of avoiding and annulling the under-tenures, 
those under-tenui*es could not stand as against a hona 
fide sale made by the (Tovernment for the purpose of 
satisfying the arreai's. 

Prima facie, therefore, tlic case made oai the part 
of the Appellant appears to be perfectly right and 
correct ; and it rests, therefore, on the Respondent to 
displace the position of the Appellant, and to show 
that the lease which has been granted to Messrs. 
Watson cannot be maintained against his (the Re- 


spondent’s) perpetual lease. 

Now, the Respondent might no doubt have sued 
for the purpose of setting aside the sale, and conse- 
quently the lease Avhich was granted to the Watsons ; 
but no proceedings have been instituted by him for 
that puiqjose. The grounds on which it is said that 
the title of the Appellant cainiot be maintained, and 
which haA'e been arg'ued upon, are these : — ^first, that 
the Appellant, bV the effect of the arrangement made 
with him and his brother and the Government, has 
placed himself in the position of a mere under-lessee 
of the original proprietors, and, therefore, subject to 
the right of the perpetual lessee derived under the 
perpetual lease antecedent to the lease of the Appel- 
lant ; and, secondly, it is said that the Appellant has 
been so mixed up in the compromise which Avas en- 
tered into betw^een the Govermnent and the proprie- 
tors, that it is not uoav competent to him to impeach 
the title of the Respondent under the perpetual lease ; 
thirdly, it is said, that according to the terms of the 
Regulations, the Appellant had no right to avoid the 
perpetual lease, or that, if he had a right to avoid, he 
has not, in fact, avoided it. 



ON APPEAL FPOM THE EAST LNDIES. 


465 


Noav, with regard to the first question, that the 
Appellant has placed himself in the position of an 
imder-lessee, their Lordships think upon the whole 
of the arrangement between these parties, it is per- 
fectly clear, that it was the intention of all parties by 
that arrangement, that the right of the Watsons in re- 
spect of the lease granted to them by the Government 
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should be maintained. It ivas a compromise between 
the Watsons, the Government, and the original pro- 
prietors ; and part of the terms expressly stipulated by 
the l¥atsons throughout were, that their original title 
under their lease should be maintained as to the Jungle 
Mehals, and their Lordships do not think that the coun- 
terpart of thq lease executed by the Watsons to the 
original proprietors had the effect, or was an arrange- 
ment which placed the Watsons in a position directly 
contrary to that in which it was expressly stipulated 
they should be placed, and for which that very instru- 
ment itself was prepared. 

On the next ground, whether the Appellant has 
been so far a party to these proceedings as to be 
estopped from disputing the title of the Respondent, 
the same arguments that apply to the first point also 
apply to this. It is, in truth, a question of com- 
promise and arrangement between these parties. No 
right which the Respondent may have had by this 
proceeding to impeach the title of the Appellant de- 
rived under the sale was in any degree affected by 
that arrangement, and their Lordships, therefore, do 
not think there is anything in that arrangement which 
could affect the title of the Appellant, and render it 
incumbent on him to submit to the lease which had 
been granted to the Respondent. 

Upon the last point, which is a simple question 
w)iether the Appellant had a right to avoid the lease 
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if sufficieut measures were taken to avoid it, it seems 
that tlie terms of ilegulatioii XI. of 1822, sec. 30, are, 
that it shall be liable to be avoided or annulled by the 
purchaser of the estate. The TI atsons must be consi- 
dered as the purchasers within the meaning of that 
Regulation, and it is j)erfectly clear, upon the whole 
of the proceedings in the suit, that the proper means 
have been taken for the purpose of avoiding it, in 
the proceedings which Avere taken by them before the 
Collector, to Avhieh the Respondent was a party, for 
the puripose of setting aside the lease. 

The Court below, in giving judgment on these 
points, appear to have pi'oceeded mainly upon two 
grounds: first, that the rights of an absent party, who 
was no party to the compromise, must of course be 
regarded. The Court below does not seem to have 
considered that, in truth, all the right of that party 
was merely to institute a suit for the purpose of setting 
aside the sale which had been made to the Grovern- 
ment, and the lease which had been granted under 
that sale. The Court below seems also to have pro- 
ceeded upon some notion of an abandonment by the 
Watsons of their title under their lease, but it is per- 
fectly clear upon the evidence in this case, that if there 
was any abandonment at all, it Avas an abandonment 
upon terms, and that the Respondent, if he adopted 
the abandonment, must also adopt the terms on which 

i 

that abandonment was made. 

Their Lordships, therefore, think that the decree of 
the Biulder Letvdmiy Court cannot be maintained ; 
and the efiect will be, to reverse the decree of that 
Conrt, of the 13th oi July, 1848, and restore the 
original decision of the Rrincipal SiidJoT, X'WTCCii of ihe 
17th of Aouemher, 1846. 

, The Defendant, Bajali Ajoodhya Ram Khan, was 
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ordered by the Sudder Ameen to pay the costs. Their .^^34- 
Lordships do not disturb that part of the decree. The watson 
Respondent mil have to pay the costs of the appeal Sreemunt 

^ X . . J Khak 

from the Principal Sudder Ameen to the Sudder 
Dewmmy Court, but no costs of appeal in this Conrt. 


The Government of Bengal - - ~ - Appellants, 

AND 

Nawab Jafltr Hossein Khan - - - - Respondent.'^ 

On appeal from, the Sudder Dewanny Adawlut at 

Calcutta. 


Qrawt — Construction — JResumahility — ^ ^ Mociirrery ^ ^ — If implies perpetuity. 

Resumption by Government of Numuh sayer mehals (Saltpetre duty es- 
tates) upheld: The sunuds of the Soohadar of Bahar, the ruling power pre- 
vious to the Company's accession to the Dewanny, purporting to grant tMs 
Government revenue as mocurrery istimrary, at a permanent fixed rent, being 
declared forgeries. 

Queere . — ^Whether the Numuk sayer mehals, being a sayer right, was not 
wholly abolished by Ben. Reg. XNVII. of 1793, and the Bengal Govern- 
ment, in their Sovereign character, had not an absolute right to^ resume. 

The settlement by the Government with a proprietor of the soil, under 
the Decennial Settlement, made perpetual by Ben. Reg. VIII. of 1793, re- 
lates to land revenue only, and not to sayer duties claimed by a party 
not a land proprietor. 

Bemble . — The word ^ r mocurrery ^ in a sunud, does not necessarily im- 
port ‘ ' perpetuity. " 

This appeal arose out of a claim, on the part of 3rd, 4*. 6th 
Burkut-oon-Nissa Begum, grandmother of the Respoii- 
dent, to be put in possession, at a fixed of 

eeviddri Niimul(> sayer mehals (Saltpetre duty estates) 
in PergunnaTis, Suresa and Kusma, in the District 


* Present: Members of the Judicial Committee / — The Lord 
Justice Kmight Bruce, the Right Hon. Sir Edward Ryan, Knt., the 
Eight Hon. Sir John Jervis, Emt., and the Lord Jusfee Turn^^^ 
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of Tirlioot, Bengal, wMeh were resumed by the Bengal 
THE Government in the year 1817. 

Bengal 

GOVERN- The nature and tenure of the Niimuk sayer mehals^ 

ilSf 

and the mode in which the Native Grovernments origi- 

^IruR collected or granted this revenue, and the facts 

evidence in the suit, are elaborately detailed in the 
judgment. The following is a short statement of the 
facts of the case : — 

The Respondent, Nawab J afur Hossein Khan, alleged, 
that in the year 1736, his great grandfather, Khwajah 
Uhd-ool-Ghimee^ became entitled to the mehals in 
question, under a sunud or grant from the then Nazim 
of Behar to himself and his posterity, at a fixed jumma 
of Rs. 2,101. la., and that under that grant his 
great grandfather, Khwajah Mahomed Sumee, his great 
grandmother, Miissumat Beiee Sifut, and his grand- 
mother, Burlmt-oon-Nissa Begum ^ successively held 
the property at that jumma down to its resumption 
by Grovernment. 

It appeared that Khwajah Mahomed Sumee died 
some time between the years 1794 and 1799 ; that 
Bebee Sifut died about 1805-6, and that Burkwt-oon- 
Nissa Begum died about 1816-17. Upon her death, 
the Board of Commissioners caused an inquiry to be 
instituted, which led to the resumption of the pro- 
perty by Government. On the occasion of this in- 
(iniry^ Noor-ool-Husun Khan, the son of Burhut-oon- 
Nissa Begum j represented himself as entitled to the 
property at the fixed jumma of Rs. 2,101. la. ; but 
he produced no sunud in support of his title. The 
documents, however, eventually produced by him, and 
the records in the possession of Government, dis- 
closed the following facts:— With respect to /S' weaa, 
they showed that the jumma j of having been 
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fixed, was constantly varying from the year 1733 
down to 1780; that at that time the juminci of three- 
fourths of the mehal in Suresa was Es. 1,351; that in 
1783 to 1794, the jumma, in respect of these three- 
fourths, was entered in the name of Khwajah Maho- 
med Sumee; that in 1799 and 1803, the like jumma, 
in respect of these three-fourths, was entered in the 
name of Behee Sifut; that the other one-fourth, in the 
year 1765, belonged to Baboo Doorgbij^ Sing, and 
afterwards to Baboo Surupjeet Sing, and was in the 
year 1803 resumed by Grovernment; and that in the 
year 1803-4, the whole of the mehal in Suresa was 
entered in the name of Bebee Sifut, at Es. 1,809, at 
which amount the jumma subsequently continued. 
And, with respect to Kusma, the documents showed 
that the jumma constantly varied from the year 1760 ; 
that the property formerly belonged to Maharajah 
Lai Bullam, and was resumed by Government about 
1799, and that in that year the jumma first became 
Es. 292, Ip., and in 1803 was paid at that rate in the 
name of Bebee Sifut. It also appeared, that, on the 
death of Bebee Sifut, the name of Burkut-oon-Nissa 
was, on the 2nd of July, 1806, entered on the records 
at the jumma of Es. 1,809. 12a. as to Suresa, bxM. 
Es. 292. la. as to Kusma. The result, therefore, was, 
that it was only from the year 1803 that the mehals 
in Suresa and Kusma appeared to have been held 
together at the jumma alleged. It also appeared by 
the Government records, that although in 1786-7 
^i*-d 1793-4 the sunuds of the Mocurrerydars of the 
District had been called for by the authorities, and 
copies of the suhuds had been kept in the Govern- 
ment Office, no copy of any sunuds relating to the 
mehals m question was to be found there. These 
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circumstances appeared to negative the supposition ot* 
an ancient grant of the mehals in Suresa and Kmma 
at a fixed jumma, to the ancestor of Noor-ool-llusvM 
Khan. It was also a known circumstance, that on 
the occasion of the Decennial Settlement (which was 
afterwards made perpetual) the saltpetre mehals in 
Tirhoot had not been included. And, as the pro- 
bability appeared to be, either that there was no right 
to the mehals in Noor-ool-Husun Khan, or, that if 
there was any such right, that there was at all events 
no right to hold the mehals at the fixed jumma alleged, 
but that G-overnment were entitled to assess them in 
the ordinary manner, the Government resumed the 
mehals. 

On the 3rd of September, 1818, a plaint was iiled 
in the name of Burkut-oon-Nissa Begum against the 
Government, in the Patna Provincial Court, for pos- 
session of the Numuk sayer mehals, which she claimed 
to be entitled to under a grant from former Nazims to 
Khwajah Ubd-ool-Ghunee, at the fixed assessment of 
Rs. 2,101. la. 

Before the answer was put in, the claimant produced 
a sunud from Zyn-ood-deen Ahmud Khan to Khwajah 
Ubd-pol-Ghunee, of Pergunnah, Suresa. This sunud was 
to Khwajah Ubd-ool-Ghunee to be held as “ba fnr- 
zundan,” and Goverinnent took the opinion of the 
Mahomedan law-iofficers as to meaning of that term; 
and their answer was to the effect, that the claim was 
invalid, as no one could claim the mocurrery after the 
death ot Khwajah Ubd-ool-Ghunee. The Collector of 
Tirhoot, on behalf of the Government, by his answer, 
insisted, first, that no reliance could be put upon the 
sunud adduced by the Plaintiff, which, up to the time 
of the present suit, was not entered in any of the 
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offices of Government ; secondly, that if the sunud in 
question was admitted on the ground of its being au- 
thentic, even then, the grant was liable to resumption, 
by reason of the death of the original grantee, under 
the provisions of Reg. VIII. of 1793, sec. 16 ; and 
thirdly, that if the sunud in question was taken as a 
grant including descendants, it was not worthy of 
being upheld, according to the futwa of the law of- 
ficers. The reply combated the construction which 
the answer put upon the meaning of the sunud, and 
on the Regulations which were there cited. And, with 
reference to the non-production of the document be- 
fore the resumption of the property by Government, 
the Plaintiff explained this circumstance by saying, 
that he had never been required to produce the sunud 
by the Board of Commissioners. The Collector, in 
his rejoinder, reiterated the reasons why he denied 
the validity of the claim, first, that the Plaintiff’s 
sunud was not authentic; secondly, if authentic, the 
mocurrery in question, owing to the death of the ori- 
ginal grantee, according to the sections 16 and 17 of 
Reg. VIII. of 1793, reverted to the State; and, 
thirdly, that by the term ‘ha fursundan’ being in- 
serted in the sunud adduced by the Plaintiff, no title 
was made out for the Plaintiff, who was of the chil- 
dren’s children of the original grantee. 

The cause was then at issue, but it was not till 
December, 1823, that the claimant put in evidence, 
for the first time, another sunud, dated 25th J umadee- 
oos-sanee, 18th Juloos (a.d. 1736). This document 
purported to grant Pergunnahs, Suresa and Kusma at 
a fixed jumma of Rs. 2,603. Ip. to Kkwajah Uhd-ool- 
Ghunee as a mocurrery istimrary to continue to him 
and to his children, generation after generation. ■ 

Before the case was decided; a Special OoniHsis- 
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sioner was appointed for the Patna Division nndei' 
Eegulation III. of 1828; the suit, together with all 
the proceedings and evidence, was transferred to that 
Court; and, on the 5th of May, 1829, an order was 
made to compel the complainant to bring the cause 
to a hearing. 


On the 30th of May, 1829, the Special Commis- 
sioner pronounced his decree in the cause, dismissing 
the claim. This decree proceeded to declare that al- 
though the claimant might be a descendant from the 
family of Khwajah Ubd-ool-GJiunee, she was not his 
direct offspring; consequently her objection was un- 
tenable. That from the report of the Record-keeper 
of the Colleetorate, it appeared, that from the begin- 
ning of 1141 Fusly, the mocurrery salt mehal of the 
Peryumiahs in question had not been at a fixed un- 
fluctuating assessment; the mehal sometimes appeared 
under the item of “miscellaneous,” with fluctuating 
assessments, and sometimes at its present jimima, and 
no copy of the sumid was ever filed in the Collec- 
torate, although several times called upon to do so, 
and although, on the authority of this sunud, ihQ 
claimant’s possession was, somehow or other, allowed 


to continue, yet it was clear that the Collectors had 
never looked into tliis matter. In the judgment of 
the Court, the claimant appeared to have no claim to 
the salt mehals, either by the Mahomedan law or the 
Regulations of Grovernment. It was, therefore, or- 
dered, that claim be dismissed, with all the costs of 
the ease against her. 


After this decision had been made, it was consi- 
dered that, as the case had been pending previously 
to the Reg. III. of 1828, it was not within the juris- 
diction of the Special Commissioner, and in 1830 it 

th’at the f^use shbiild be retuSnbd to 



ON APPEAL PEOM THE EAST INDIES. 


473 


Patna Provincial Court. This was accordingly done, 
and the Patna Provincial Court assumed cognizance 
of the cause in the month of April, 1831. In the year 
1833, the Patna Provincial Court was abolished, and 
the suit Avas transferred to the Zillah Court of the 
District of Tirhoot, and the ease was again considered 
in that Court. On the 27th of March, 1837, the 
Court of Tirhoot gave judgment in the suit, and after 
observing that the sumids Avere open to considerable 
suspicion, proceeded in these terms Independent 
of which, the second sunud which the Plaintiff has 
produced has only the words ‘Ba fwsundan’ ( AAuth 
descendants) recorded in it, and has not the words 
‘nuslun had mcsUn’ and ‘hutnun had hutnin’ (gene- 
ration after generation), and by the word ‘furzwndan’ 
agreeably to the fiitwas (law opinions) of the law doc- 
tors, copies of which are on this file, only direct de- 
scent, fmzimdan-i-suluhi, is meant. Hence, after the 
death of direct descent of Uhd-ool-Ohunee and the ex- 
tinction of such descent, this mocurrery became re- 
sumable ; but by the neglect of the Collector of that 
time it Avas not resumed ; and when the existing au- 
thority took the case into consideration it was re- 
sumed. Under this circumstance, for the reasons 
aboAre stated, Mo cnrrerydar Ylb.b no title for its 

being relinquished ; consequently, it is ordered, that 
the claim of the Plaintiff be dismissed, "with costs.” 

From this decree the claimant appealed to the 
Sudder Dewanny Adawlut at Calcutta, and filed a 
petition containing the grounds of her appeal. 

The case came on before Mr. Ahercromhie Bich, 
one of the Judges of the Sudder Court, on. the 29th 
oi September, 1841, who recorded his opinion as fol- 
lows"— -“In my judgment, for Atarious reason^ - the 
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claim of the Plaintiff (Appellant) appeal's a just one, 
and she is entitled to the restitution of the salt mehal 
in question and the recovery of the mesne profits of 
the same. 1st. The sunucl of Nawab Ali Wurdee Khan, 
adduced by the Plaintiff, appears perfectly free from 
all doubts and suspicion ; because, at the time the 
snmid in question was granted, Ali Wurdee Khan was 
the Soobahdar of Soobah Behar. 2ndly. It is quite 
clear that Appellant and her ancestors have by the 
means of this sunud, and the second sunud granted by 
Ahniud Khan, Bahadur, regnlaiiy discharged the mo- 
Gurrery (xovernment revenue since 1797. 3rdly. In 
1804, a settlement of the salt mehal in dispute was 
effected by Kistbimdy (instalments), between the Go- 
vernment and Mocurrerydar, and, agreeably to which 
Kisthundy, the mocurrery revenue was discharged until 
the resumption. Hence, agreeably to the Regulation 
which recognises the validity of the sunud granted for 
land by Soobahdars, it is just and proper, that the 
sunud, on which there is no ground for suspicion, 
should be considered valid.” And the Court or- 
dered, that the judgment of the Zillah Court of 
Tirhoot should be reversed, and the then Appellant 
put ill possession of the mehals in cpiestion, and re- 
ceive the mesne profits for the year 1225 F'usly (1817 

A.D.). 

The Appellants petitioned for a review of judgment, 
which the Court rejected. The Appellants then ap- 
pealed from this Decree of the Sudder Court, and the 
Order refusing a review of judgment to England. 
After the adrnission of the appeal, the present Re- 
spondent, on the representation that BurJcut-oon-Nissa 
Begum was dead, and that he was her grandson and 
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Mr. Wigrani, Q.C., and Mr. Lloyd, Q.C. (witii 
tiiein Mr. Forsyth and Mr. Maule), for the 
Bengal Grovernment in sxipport of the appeal. 

The argument turned chiefly upon the validity of 
the i sunvds, and the suspicious cireuinstances under 
which they were produced. The principal points 
urged by the Appellants, were — 
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First. That the right claimed in the suit was a sayer 
right, consisting of a claim to duties on saltpetre, and, 
that such right was absolutely abolished by Ben. Regs. 
VIII. of 1793, and XXVII. of 1793, so that, even if 
the sunuds were genuine, a grantee could have no 
title against the Government’s right of resumption. 

Second. That the term ‘'^ha ' fursundan/’ in the 
s-imud relied upon by the Respondent, conferred no 
title on him, as those words created a limitation in 
tail male, which terminated with the lineal heir of 
the original grantee ; it being an estate tail male 
created by the Sovereign power run out. 1 Macnagh- 
ten’s Prins. of Mali. Law, p. 331, The Government v. 
Maharajah Komvur Baboo Kerut Singh (a), Mussum- 
■mata Hya-on-nisa v. Mofuhhir-ol-islam (6), Prof. Wil- 
son’s Glossary, voce “Furzund.” 

Third. That it was a fiscal matter, which the Ma- 
homedan Governments granted and resumed at plea- 
sure, and that as the Bengal Government succeeded 
to these Sovereign powers, the right of resumption 
followed as a matter of power vested in them on their 
assumption of, the Government. The East India Com- 
pany y. Syud Ally, referred to in vol. 2 Gleig’s AMq 
oi Sir T. Monro, pp. 376, 390. 

, 6 Ben. Snd. Dew. Rep. 100. i . 

• (2>) 1 Ben. Sn^d. Dew. Rep. 107, note. 
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Fourth. That the Court below improperly received 
as evidence the siwuds without the proof required by 
Ben. Regs. II. of 1819, sec. 28, and XIV. of 1825, 
sec. 3 (a). 

Mr. R. Palmer, Q. C., and Mr. Leith, for the 
Respondent, 


Contended, that the Nunmk sayer mehals were not 
liable to resumption by any of the Regulations relied 
upon by the Appellants, as those Regulations had no 
application to sayer duties. Baillie “On the Land 
Tax of India,” p. xxiv. That, even if they had such 
a right to resume, it was barred by lapse of time, 
Maha Raja Dkeeraj Raja Mahatab Ghund Bahadoor v. 
The Bengal Oovernment (b), Baboo Byjnath Sahoo v. 
Government {c), The East India Company v. Oditchurn 
Paul (d), as the evidence proved that Burhut-oon- 
Nissa Begum, and her ancestors, had not only a valid 
title as Istinirary Mocurrerydar of the Nmnuk sayer 
mehals under valid grants from the Mahomedan Go- 
vernment. The Govrmnent v. Maharajah Konwur 
Baboo Kerut Singh (e), Deodutt Rai v. Oodwunt 
Rai (/), Bunglal Ghoivdhry v. Ramnauth Das s (g), but 
also a good possessory title of eighty years, and that 
the Government had recognised the validity of the 
siinuds. 

(a) See also upon this point, 2 Aiehbold, p. 1323-32 ; Gihhs 
V. Pike (9 Mee. & Weis. 351) ; GosUn y. Carry (8 Scott N. E. 25); 
Garden v. Cawton (3 Jur. 1027) ; Martin v. Padger (5 Burr. 2631). 
And, as the weight to be given to fresh evidence, Crease v. Barrett 
(1 Crom. Mee. & Eos. 919); Weak d. Burge v. Callaway (7 Price, 
Q77) 'f Thzirtell Y. Beaumont (1 Biag. 33d). 

(b) 4 Moore’s Ind. App. Cases, 466. (c) 4 Ben. Sud. Dew. Eep. 275. 

(d) Ante, p. 43. (e) 6 Ben. Sud. Pew. Eep. 100. 

(/) 4 Bct. Sud. Dew. Eep. 226. (jf) 2 Ben. Sud. Dew. Eep. 114.6. 



ON APPEAL PBOM THE 



Judgment was reserved, and now delivered by 
The Lord Justice Turner : 

The question in this case, is, whether the late Ee- 
spondent, BurJcut-oon-Nissa Begimi, the grandmother 
of the now Eespondent, Naivab Jafur Hossein Khan, 
was in her lifetime entitled to hold ih.^Numuli sayer 
mehal of two Pergimnahs called Suresa and Kusma, 
within the District of TirJiootj in the Province of 
Behar, in the Presidency of Bengal^ at a fixed jtimma 
of Rs. 2,063. Oa. Ip, The Numuk sayer mehal is the 
revenue which, before the accession of the East India 
Company to the Dewanny, was derived by the Native 
Governments from the manufacture of saltpetre, and 
upon the Company’s accession to the Dewanny they 
became entitled to this revenue, subject, of course, to 
any valid and eifectual disposition of it which might 
have been made by the Native Governments, in so 
far as the Company might be bound by such disposi- 
tions. The mode in Avhich this revenue was collected 
before the Company’s accession to the Dewanny Si-p- 
pears to have been, that the Zemindars, on whose 
lands the saltpetre wns produced, collected it from 
the Nooneeahs or manufacturers in kind, receiving 
from them about one-half of the produce, of which 
the Zemindars retained one-fourth, and delivered 
the remaining three-fourths to the officers of the 
Government ; and the same mode of collection 
and division seems to have prevailed after the Com- 
pany’s accession to the Bewanny, except that the col- 
lection from the Nooneeahs, and the subsequent dis- 
tribution of it, was made in money according to the 
actual current value of the saltpetre. 
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sayer mehals, which is to be found iii the papers, 
where it is stated that previously to the Company’s 
accession to the Dewaumj, the Zemindars of Tirhoot 
collected the saltpetre from the Nooneeahs or manu- 
facturers in kind, receiving, it would appear, about 
one-half of the produce; of this they retained one- 
fourth, delivei’ing the remaining three-fourths to the 
public officers. Subsequently to the accession, 
same system appears to have prevailed, excepting 
the Maliks, or proprietors, collected from the manu 
faeturers, in money, according to the actual curre 
value of the saltpetre, and they in their turn pni< 
proportion of public revenue into the treasury. 

Both before and after the Company’s accession to 
the Dewamvy, the (lovernment revenue consisted of 
three-fourths of the one-half which was received from 
the Nooneeahs, the remaining one-l'ourth of what was 
so received being retained by the Zemindars. 

Such being the general outline of the i-ights of the 
Native Governments, and the Govei-nment of India, 
and of the Zemindars, in the saltpetre (*ollected by 
Nooneeahs, it will be convenient in the first plac 
consider how this case stands upon the (widence, 
without reference to the sunuds, the authenticity or 
which was so much discussed in the argument, i 
to some matters more inimediatelv connected 
. those documents. 


It appears that the fixed jmnma of Rs. 2,063. Oa. Ip. 
at which the Numuk sayer medial of the t wo Pe.ryimnahs, 
Suresa and Kusma, is claimed to be held, is composed 
of two parts, namely, Rs. 1,809 for Peryimnah, Suresa, 
and Rs. 251. Oa. Ip. for Pergutmah, Kusma. It further 
appears, as to Pergunnah, Suresa, from the Wasil baby 
papers (that is, papers signed by Government officers. 
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stating the suhis collected and balances outstanding), 
the Kisthimdy of 1803 — 4, and the Report of 1806, 
that from 1785—6 to 1803—4, three-fourths of the 
salt mehal of this Pergu'tvnah (and it is observable that 
in the Report of 1806 these three-fourths are called 
the salt mehals) were held at a pmma of Rs. 1,351, 
and were recorded at that jumma, both in the Decen- 
nial Settlement book of 1789—90, and in the Quin- 
quennial Settlement of 1794—5, in the name of Khwajah 
Mahomed Sumee, and in the book, 1799 — 1800, were 
recorded in the name of Bebee Sifwt, wife and heir of 
the Khwajah. This appears by the Wasil baky 
accounts, the Kistbundy, and the Report of 1805 6. 
And this holding at Rs. 1,351 is carried back to 
the year 1780—1 by the Report of the 11th of Aii- 
gust, 1824, put in by the Appellants ; and the same 
documents show, that in 1803 — 4, Rs. 458. 12a. were 
added to the jumma for the one-fourth resumed mo- 
GUTreTy of Baboo SuTupjeet Sing, and that the salt 
mehals of Suresa were thenceforth held at Rs. 1,809. 
12a. up to 1817, and were recorded in the name of 
Bebee Sifut until the year 1806, and afterwards in the 
name of Burkut-oon-Nissa, he# daughter and heir. 

This is in fact the account which appears in the 
papers in the suit. It is an account, first, of the year 
1735 _ 6 j in which three-fourths of the mehal jumma 
is stated to be Rs. 1,351, and there is “Received as 
follows, 1,351 rupees,” that is, for the year 1785—6. 
That continues again in the year 1786 — 7, which is 
described as mehal jumma, 1,351, annually, and 
it is also described in the same manner in the Wasil 
baky account for 1787—8. Then in the year 1803 4 
the “Kistbundy of salt mehal of Pergunnah, Suresa” 
is described as “Three shares of Nizamut, 1,351 
rupees” (I have an observation to make upon that 
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word ‘'^Nisamut” presently), “and fourth share 458;” 
and the Report of 1806 states, that “the salt mehals 
of Pergunnah, Suresa are recorded in the Decennial 
Settlement book of 1119 Fusly (a.d. 1789 — 90), and 
in the Quinquennial Settlement book of 1202 Fusly 
(a.d. 1794 — 5), at the junima of 1,351 rupees, in the 
name of Khivajah Mahomed Suniee;” and in the Book 
1207 Fusly (a.d. 1799 — 1800), the mehals in question 
are set down at the same jumma “in the name of 
Behee Sifut, wife of the Khwajah,” and then in 1211 
Fusly (a.d. 1804), “in the name of Malik Mocur- 
rerydar.” In the Report of the 11th of August, 
1824, there is a statement of the jumma at which the 
Pergunnah of Suresa has been held for periods long 
antecedent to those to which we are referring. And 
in that report the jumma of Rs. 1,351 commences in 
the year 1780 — 81, carrying it back through a few 
years beyond the period to which the Respondent’s 
evidence extended. 

The same documents show that in the year 1803 — 4, 
Rs. 458. 12a. were added to the jumma for the one- 
fourth share of the resumed mocurrery of Bahoo Su- 
mp jeet Sing. That appears from the Report of 1806. 
In the settlement book of 1207 Fusly, about Pergun- 
nah, Kusma, it is stated in that Report that “the 
Government revenue of the salt mehals of this Per- 
gunnah in the TVasil haky of 1213 Fusly is inserted 
at & jumma of Rs. 1,809. 12a.” Then it appears upon 
the evidence that the salt mehals oi Suresa wqtq 
thenceforth (tt lat is, from 1803 — 4) held at Rs. 1,809. 
12a. up to 1819, and were recorded in the name of 
Behee Sifut until the year 1806, and afterwards in the 
name of Burkut-oon-Nissa, her daughter and heir. 
This is what appears in the documents, independently 
of i the swttwds, in reference to Pergunnah, Suresa. 
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As to Pergimnah, Kusma, the case as it appears upon 
the documents above referred to, is somewhat different. 
The fbced jumma of Rs. 254. Oa. Ip. for this Pergunnah 
does not appear upon the documents put in by the 
Respondent at any time before the year 1804, when 
it is found in the Kisthundy of the 21st of January, in 
that year, in connection with an allowance to Rajah 
Mudho Sing, and a charge for impressing the seal, 
amounting together to Rs. 38, making the total pay- 
ment for this Pergunnah, of Rs. 292 Oa. Ip., and then 
the Government demands Rs. 254. Ip. allowance to 
Rajah Mudho Sing, at 2 per cent.; Sud-doee Rs. 2S, 
Mohrana, for impressing the seal, Rs. 12, making Es. 
38 additional, and bringing it to Rs. 292. Ip., which is 
stated at the head of the document as the amount of 
the Kisthundy. The jumma of Rs. 254. Oa. Ip. is how- 
ever carried back for two or three years; the same 
thing happened with respect to Pergunnah, Kusma as 
happened with respect to Pergunnah, Suresa. The 
jumma, which is contended to be the fixed jumma, is 
carried back by the Report of 1824, a few years be- 
fore the period to which the Respondent’s evidence 
had carried it, and the payment of it was continued to 
the year 1817. 

It further appears from another Report of the 25th 
of May, 1820, that on the 2nd of July, 1806, Per- 
wannahs were issued for ejecting the name of Behee 
Sifut from the Records, and inserting in lieu thereof 
the name of Burkut-oon-Nissa, and for giving her the 
receipt and account as mocurrery holder. In the 
preceding passage it is stated, “In accordance to 
which two Perwannahs were written, dated the 2nd of 
July, 1806, one in the name of Mirsa Fursund Uli, 
Tahsilder of Pergunnah, Suresa, directing that agree- 
ably to the petition of Rampurshad, MokMar oi Mus- 
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ivmat Behee Burkut-oon-Nissa Begum, daughter of 
Bebee Sifiit, wife of KMuajaJi Mahomed Sumee, de- 
ceased, the name of Behee Sifut should be erased from 
the Records, and in lieu thereof, the name of 
7Hat Burkut-oon-Nissa Begum, heir of Behee Sifut, de- 
ceased, be recorded, and to receive the revenue from 
her and in addition to what has been above men- 
tioned, there is a decree of 1812, in a suit brought by 
Burkut-oon-Nissa, against one of the Nooneedhs, in 
which it is stated, that from the documents filed in 
the case it aj)peared that the mocurrery istimrary 
(perpetual salt mehal) belonged of old to the Plaintiff, 
Burkut-oon-Nissa, as her inheritance. 

There is also a very important document, being a 
proceeding of the Collector of Tirhoot, dated the 30th 
of June, 1813, in which, upon a tender being made to 
farm some salt mehals, including those of Suresa and 
Kusma, the Collector refused the tender, upon the 
ground, amongst others, that the salt mehals of Suresa 
and Kusma were the mocurrery istimrary tenure, of 
which the jumma, apart from farming engagement, was 
in the name of Burkut-oon-Nissa, daughter of Khwajah 
Mahomed Sumee; and there appears to have been a 
proposal by other parties for these mehals, at an in- 
creased jumma; and the statement is, “As the peti- 
tioners have presented a tender for the farm of the 
salt mehals, at the jumma of Rs. 30,500, and the salt 
mehals of Pergunnahs, Suresa and Kusma are the mo- 
currery istimrary tenure, of which the jumma, apart 
from Theekadaree (farming engagement), is in the 
name of Burkut-oon-Nissa Begum, daughter ot Khwajah 
Mahomed Sumee, deceased.” The decision come to 
being, that the tender of the farm, therefore, cannot be 
accepted. 

This proceeding of the Collector appears to have 
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been adopted by the Government, as will be found by 
the report on the Numuh sayer mehal, imder the date 
of the 27th of October, 1815. This is a very elabo- 
rate Report upon the subject of the Numuk sayer 
mehal. It refers to another report, dated the 17th 
and 18th of Aiigust, 1813, in which there is this 
statement : ‘ ‘ The Collector having again submitted 

reports on the subject of offers made to engage for 
the mehals, and having at the same time suggested 
that the balances should be recovered from officers 
attached to the Conunercial Presidency at Pa#«a, who, 
there was reason to believe, had been concerned clan- 
destinely in the late farm; the Board furnished him 
with instructions to the following purport, with re- 
spect to the tender made by Bogooram Bhooder, &c.; 
the Board were disposed to accept their offers (exclu- 
sive, however, of the mehal situated in the mocurrery 
of Burkut-oon-Nissa and Setaram, which was included 
in their offer.” So that the Government appears to 
have adopted the report of the Collector of Tirhoot, 
of June, 1813. 

It is to be observed, however, that this same Report 
of the 27th of October, 1815, notices a Report of a 
former Collector, of the 2nd of May, 1801, which 
stated, that the salt mehals were farmed in Pergunnahs, 
Suresa and Kusma, distinguishing those Pergummhs 
from Tonkee, in which the mehal was stated to be 
claimed as mocurrery. And, in October, 1815, it is 
stated in the report of the Collector that “it was let 
in farm in the following year, that it was also fanned 
in Pergunnahs, Suresa and Kusma; in Tonkee it w&s 
claimed as mocurrery;” maidng a distinction, there- 
fore, between it being farmed in Suresa and Kusma, 

and its being claimed as mocwrreri/ in TowAiee. 

It is to be observed, also, that the Report of 
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5th of May, 1820, states, that in the Settlement book 
of 1211 Fusly (a.d. 1803 — 1), a fourth share of the salt 
mehal, the resumption of Baboo Surupjeet Sing, is re- 
corded as the khas tenure, at a jumma of Es. 458, 12a. 

It is further to be remarked that there is not in 
evidence any Wasil haky account of that year or the 
following year, and that the report of 1824, which 
purports to be founded on the Pareenah and Amanat 
dufier papers, shows the junima of the salt mehals, 
both of Suresa and Kusma, to have been fluctuating 
as to Suresa up to the year 1780, and as to Kusma 
up to the year 1795. 

Again, it is to be remarked, that in the Settlement 
books of 1789 — 90 and 1799 — 1800, Bebee Sifut is de- 
sci'ibed as farmer of the Numuk sayer mehal. The 
description in the Settlement book is, “Farmer, wife 
of Khwajah Mahomed 8ume.e Mocurrerydar.” And 
she is also mentioned as Theekh-daree, and not Malik, 
in the proposed Theekh-daree jwmma of 1799. 

In the argument on the part of the Eespondent, 
some reliance wms placed upon the alleged discrepancy 
between the Collector’s Reports of 1820 and 1824; 
the Report of 1820 stating, that there had been an 
increase in the jumma, and the latter part of that 
Report stating, that “no increase or decrease ever 
appears to have taken place in the mocurrery jumma 
in question, and in the files in question, copy of the 
sunud does not appear.” But the difference between 
these Reports does not appear to their Lordships to 
be entitled to much weight, for the Report of 1820 is 
based on the recoi’ds of the Collector’s office, and does 
not refer to the Amanat dufter papers. And, be- 
sides, it seems to be confined to the period subsequent 
to 1789, and not to have extended back to the earlier 
periods to which the Report of 1824 is addressed. 
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It seems probable that there would be no accounts in 
the Collector’s office of a date prior to 1789. 

Their Lordships feel that it would be difficult, upon 
the materials to which they have already adverted, to 
arrive at any satisfactory conclusion upon the ques- 
tion before them. On the one hand, the proceeding 
of the Collector in 1813, adopted, as it would seem, 
by the Government, affords very cogent evidence that 
the salt mehals of these Pergunnahs were always held 
at a fixed jumma. And the other documents fix the 
amount of the jumma at which they were held for a 
considerable period. But, on the other hand, the 
Report of 1824 shows the jumma of these mehals to 
have been fluctuating in more early times. It was, 
indeed, urged on the part of the Respondent that no 
credit ought to be given to the Report of 1824; that 
its discrepancy from the Report of 1820 of itself dis- 
entitles it to credit ; and that it is, moreover, a docu- 
ment compiled in the office of Government from 
materials which have not been authenticated or even 
produced in the cause. It has been already observed, 
that but little weight can, in the opinion of their 
Lordships, be attached to the discrepancy between 
the Reports of 1820 and 1824. And, before yielding 
to the Respondent’s other objections to the Report 
of 1824, it is material to consider the nature and 
history of the documents on which that Report pur- 
ports to be founded, and how the statements con- 
tained in it are affected by the other evidence in the 
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This Report is the report of the Record Keepers 
of the Golleetorate of Tirhoot, and it purports to con- 
tain a detailed accountj taken from the Amanat dufter 
papers of the jumma of these mehals ^ as to Suresuy 
from 1736, the date of the earliest of Urn stmuds/ to 
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which we shall presently refer; and as to Kusma from 
1762, an account which is also to be found in the 
answer of the Government, and in the letter of the 
Collector of Tirhoot to the officiatiirg Commissioner of 
Revenue, dated the 16th of June, 1831. 

Now the A-'MCinoib duftet was an office for the de- 
posit of revenue records during the Mahomedan rule, 
and the Amanat dufter records are referred to in the 
Report of 1813, on the affairs of India (the 5th Report). 
These records were, as their Lordships have ascer- 
tained by inqrdries which they have caused to be 
made, transferred to the officer of the Board of Re- 
venue at Calcutta, and the Report of 1824 speaks of 
the Amanat dufter papers, and also of the Pareenah 
papers (other old records), to which it refers as having 
been received from the Board. There is every reason, 
therefore, to' believe, that these papers were in the 
office in which the Report of 1824 was compiled, and 
were derived from the proper custody. But stiU the re- 
sults derived from them may not have been correctly 
deduced. And with a view to this question it is ma- 
terial to look at the other evidence in the cause. 

Upon examining, then, the other evidence, it ap- 
pears, that all the documents which the Respondent 
has produced, whether Wasil hahy papers (that is, pa- 
pers signed by Government officers, stating the sums 
collected and balances outstanding), or Kistbundies 
given by the parties to Government, so far as they 
go back, agree with the details taken from the Amanat 
dufter papers. But the Respondent has produced 
evidence as to Suresa only so far back as 1785, and 
as to Kusma only so far back as 1803-4. As far as 
the evidence goes back, there is no disagreement be- 
tween the Wasil bahy and Kistbundy documents on the 
one hand, and the Amanat dufter papers on the other. 
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It is in the more early period to which the Wasil haky 
and Kisthundy papers do not extend, that the differ- 
ence in the amount of the jmmna is to be found, and 
as to that period the Respondent has produced no 
evidence. The importance of producing such evidence 
cannot have been overlooked by the Respondent, for 
tRe statements of the Report are at variance with the 
existence of the fixed jiimma contended for ; and the 
opportunity of producing the evidence was not want- 
ing- ; for the Report of 1824 was filed in Court, in the 
month of August in that year. And long after that 
period, when the cause was heard before fho Zillah 
Judge, in 1837, a great mass of evidence was produced 
on the part of the Respondent. 

In this state of circumstances, their Lordships feel 
that it is impossible to disregard the Report of 1824, 
and that the most which could be done vdth refer- 
ence to that Report would be, to send the case 
back for further inquiry, if, upon the whole e-radence 
taken together, no satisfactory conclusion could' be 
arrived at. 

This brings us to the consideration of the sirnuds, 
and the matters more immediately connected with 
them. It appears, from the year 1816, the subject of 
the salt mehals was much considered bv the G-overn- 
ment of India ; and the inquiries as to the salt 
of these Pergumiahs were set on foot by Mr. Reawe, the 
Commissioner of B'eJiar and Benares. Some docu- 
ments were produced on the part of Burkut-oon-Nissa 
upon the occasion of this inquiry, and it was eon- 
tended on the part of the Respondent that both the 
.sunuds in question were, or, at all events, that one df 
them was, at this time produced to Mt. Deane. The 
letter of the 27th of February, 1817, was relied hpo'b 
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in proof of such producti6ii. It is a letter addressed 
hy the acting Secretary of Tirhoot to Mr. Kennedy, 
the Superintendent of the Niwiuh sayer meJial, and it is 
in these terms: “Sir, The Commissioner having had 
before him the case of the Niimuh sayer m.ocurrery in 
Pergunnahs, Suresa and Kusma, and also in Nagurhusee 
in Zillah, Tirhoot, and being of opinion, as well from 
the documents produced by Noor-ool-Husim Khan, 
the heir of Burkut-oon-Nissa Begum, in whose name 
the mocurrery is held, as from the nature of the mehal 
itself, that the original mocurrery simud said to have 
been granted to Uld-ool-Ghunee, if authentic, was not 
intended to be perpetual, and cannot be binding on 
Government, and that the continuance of the mehal 
to his successors was never confirmed by or notified 
to Government, and that it ought consequently to 
have been resumed on the death of the first incum- 
bent ; I am directed to desire that you will resume 
the Nmmih sayer comprehended in the said mocurrery, 
and proceed to make a settlement thereof, in confor- 
mity to the general rules with which you were fur- 
nished on the 30th of Dec emher last in regard to the 
N'wmuk, sayer.” 

It was contended on the part of the Respondent, 
that it appeared from that document that either both 
the sunuds, or one of them, were or was produced. But 
when the document comes to be examined, it is found 
that the document was merely to refer to an original 
mocurrery sunud as having been said to have been 
granted to Uhd-ool-Ghunee. The expression is, that 
he is of opinion, “ as well from the documents pro- 
duced as from the nature of the mehal itself, that the 
original mocurrery sunud said to have been granted to 
Uhd-ool-Ghunee, if authentic, was not intended to be 
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perpetual.” It refers, therefore, to au allegation hav- 
ing been made of the existence of such a sunud, and 
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the examination of Burkut-oon-Nissa’s Vakeel proves v. 

Nawab 

that no such sunud was then produced. That exami- jafur 
nation is as follows: “ When, according to Section 25, 
Eegulation XIX., 1793, a proclamation was issued 
calling for sumids, why did you not then produce your 
alleged rnocurrery sunud on Avhich you found your 


claim!” The answer is, “There was no notice or 


proclamation issued in the name of my client ; con- 
sequently, the siimid was not produced showing, 
therefore, that at that time the sumid was not pro- 


duced. « 

Under these circumstances, the Government, in 
February, 1817, resumed the salt meJials of these Per- 
gunnaJis. And here the matter appears to have rested 
until July in that year, when an instrument was regis- 
tered purporting to be a sunud of the year 1745, under 
the seal of Zyn-ood-deen Alimud Khan. This instru- 
ment is in these terms: — Mootsuddies loresent and 
future, of PergunnaJh, Suresa Surkar Hajeepoor, 
pondant to Soobah Beliar. Be it known to you, it is 
come to knowledge that the salt villages of Perg^mnah 
aforenamed, bearing assessment of Rs. 1,809 an- 
nually, agreeably to sunud of former Nazims, is an 
istimrary rnocurrery grant (or a grant in perpetuity, 
on a fixed jmmna) in the name of Khtvajah Uhd-oolr 
Ghimee, with descendants ; consequently, the. estate 
in question, bearing assessment as aforenamed, has 
been continued and confirmed as before,, from the 
1150 Fusly, to the Khimjah aforenamed, and descend- 
ants. You are hereby desired, that on account, of 
abwab (cesses), behriat and . (presents or 
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orders), i-purgumtee, &c., you Ts.dll make no demand 
whatever, or cause any interference with and in the 
estate in question, so that the Khiva j ah aforenamed, 
by paying- the fixed assessment to Government, might 
enjoy the mocurrerg in question.” 

It is to be observed, therefore, that this purports to 
be a suizitcl confined to SuT6sa entirely, and to be a 
confirmation of a previous grant of the salt mshal of 
SuTCsa, in favour of Khwajah Uhd-ool-Ghun66 , and his 
descendants, at a perpetual fixed jumma of Rs. 1,809. 
But no such previous grant was then registered. The 
registration of the siinud of 1745 was followed by a 
petition presented in March, 1818, for a reconsidera- 
tion of the case. But nothing appears to have been 
done upon this petition'; and the next step in these 
proceedings appears to have been that of the 3rd of 
September, 1818, when the plaint in the suit was filed 
Burkut-ooti-Nissa Begum, for the recovery of the 
salt mehals of these Pergwnnahs, with mesne profits 
received by the Government. 

Up to this time there is no trace upon the evidence 
of anv sunud having been brought forward, except the 
alleged smmd of 1745. It is true, indeed, as was 
pointed out on the part of the Respondent, that the 
plaint speaks of ‘ ‘ sunuds. ’ ’ The language of the plaint 
is, “ My client’s great grandfather came from Cash- 
mere to this country, and established a saltpetre fac- 
tory, and, under considerable outlay, established and 
obtained salt mehals in the Pergunnahs aforenamed, 
and obtained from the former Nazims, istimrary mo- 
currery sunuds for the same, as a grant to himself and 
posterity.” No doubt, therefore, the plaint refers to 
one of the sunuds ; but it is to be observed, that the 
plaint does not specify the SMwds, and it is clear that 
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if the Eespoiideiit had any title, it could be by simud 
onlv : and there must be more than one simiid, as the 
alleged smiud, which had been registered, extended 
only to Sitresa, and was, moreover, a simud ot confir- 
mation only. It does not appear, therefore, that any 
reliance can justly be placed upon this expression in 
tire plaint. 

The suit appears to have hngered for some time 
after its institution. Biit in March, 1819, the alleged 
szcmid of 1745 was produced to the Officer of salt 
'meJials, and this was followed by a proposal for com- 
promise in Mai/, 1819. I do not think it necessary to 
g:o through the document. It appears that there 
was this proposal of compromise. This proposal was 
communicated to the Board of Revenue by a letter 
dated the 16th of July, and was rejected by them by a 
letter of the 10th of August, 1819. These letters are 
of some importance, as a good deal was . said upon the 
subject of them in the argument. 

The letter of the 16th of July, 1819, contains this 
paragraph: — “ I have the honour, likewise, to forward 
to your Board herewith a copy of the plaint filed by 
tlie Moctirrerydar in the Patna Court, upon an exanai- 
iia tion of which, together with that of the original 
s-UMud, which accompanied my letter of the 28th of 
March, it will be for your Board to decide whether it 
may not be more advantageous to the interests of 
Grovernment to relinquish the Pergunnahs in question 
ou the terms offered, than to run the risk of the 
Plaintiffs obtaining a decree in Court, which would 
iruquestionably be followed by a demand of restitution 
of all that I have hitherto collected, and perhaps by 
aix action for damages in having attached the wehaZ 
unjustly. The question of right on their part rests, I 
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conceive, entirely on the validity of the sumid^ of 
which I have already expressed my doubts ; for it is 
a circumstance certainty liable to create suspicion, 
that at the time Mr. Deane called on the Begum’s 
Mokhtar (Meer Juafur Shah) to produce any docu- 
ment he might possess which would tend to support 
or establish her claims, the smiiid, the most important 
document he could bring foiuvard, was not produced, 
and stated by him not to be found ; yet from the 
date of registry affixed to it, compared with the date 
of the Commissioner’s order to me, on the subject 
of the resumption, your Board will perceive that 
there is not a greater difference than two or three 
months.” 

Then the letter of the lOth of August, 1819, is in 
these terms: — “ The Numuk sayer mehal of Pergun- 
mlis, Suresa, Kusma, and Nagurbuses was formerly 
held under a mocurrery and istimrary sunud by Uhd- 
ool-Glnmee, from whom it descended to the late 
Burkut-oon-Nissa Begimi ; after whose death, in con- 
sequence of no valid title having been produced by 
her heir, the nieJial was ordered to -be resumed by the 
late Commissioner ; but since that time the heir has 
produced a doc^^ment purporting to be a sunud, under 
the seal of Zyn-ood-deen Ahniud Khan, which confirms 
to Ubd-ool-Ghunee, ‘ ha ftirsundan,’ a former mocurrery 
and istimrary grant said to have been made to the 
above person. There is nothing in the sunud itself 
which leads one to suspect its being a forgery ; but 
its not having been produced with the’ documents 
brought forward when the late Commissioner called 
for the titles of the heir of the late Bwrkut-oon-Nissa 
Begum, affords strong grounds for suspecting the va- 
lidity of it.” Then he goes on to state other grounds 
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which might lead to suspicion of the validity of the 


document. 

These letters were relied on by the Eespondent as 
evidence that not only the alleged su/tmd of 1745, but 
also the alleged sumtd of 1735, had then been pro- 
duced, and they were relied upon also upon this 
ground, that the letter of the 10th of August, 1819, 
refers not only to- the Numuk sayer mehal of Suresa, 
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but also to that of Kusma, which is not mentioned in 
the alleged sumul oi 1745. But it is observable, that 
the letter of the 10th of August, 1819, is in answer to 
the letter of the 16th of J%dy of that year, which clearly 
refers only to the stmud of 1745, and that the letter 
of the 10th of August, when it refers to what had 
been produced, refers to that sunud only. It says, 
“ Since that time the heir has produced a document 
purporting to be a sunud under the seal of Zyn-ood- 
deen Ahmud Khan,” which clearly is the sunud of 
1745. And the reasonable interpretation of the part 
of that letter which refers to Kusma, seems, there- 
fore, to be, cither that Kusma was considered to be 
included, in Suresa, or that the passage referring to 
Kusma had reference to the claim which had been 
made, and not to the evidence which had been ad- 
duced in support of it. The question of the validity 
of the sunud must indeed at this time have been 
deemed to be of little importance, as the Government 
had been advised that the grant produced, whatever 
it may have been, had determined. 

The proposal for compromise having been rejected, 
the suit proceeded. The Government put in their 
answer, by -which they insisted, amongst other things, 
that the swmd produced (meaning, aS clearly appears 
by the context, the sunud of 1745 ) could not be 
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relied on. The Respondent replied, and, in the repli- 
cation, undoubtedly referred to some sunud different 
from that of 1745, and containing more extensive 
words of inheritance. But still there was no men- 
tion in terms of the sunud of 1735. When, however, 
the cause was at issue, the first document produced 
on the part of the Respondent was an instrument 
purporting to be a sunud of the year 1735, under the 
seal of Madiomed All Wurdee Khan. 


In the Respondent’s case we have that sunud, and 
it is in these terms — To the ofScers present and 
future of Pergtmnahs, Siiresa and Kusma, Surhar, Ha- 
jeepoor, Muyaf, Sooba, Beliar, be it Iniown. As the 
honest KJiwajah Ubd-ool-Ghtmee has established salt 
mehals in the Pergiinnahs aforementioned, and has 
brought Quliimee ShoraJi (saltpetre) into use, and has 
petitioned that some arrangement may be made, so 
that he might pay the yearly revenues to Grovernment, 
and enjoy the profits himself, and his posterity after 
him, generation after generation, and which arrange- 
ment should be free from, and not susceptible to, any 
change or alteration in future: adverting, therefore, to 
his right and to his good management, the mehal in 
(|uestioii has been settled at an equal and fixed jumma 
of Rs. 2,063. Ip., in the name of Khtvajah Ubd-ooh 
Ghunee RB a ntocurrery istiniTary^ fixed (permanent) 
tenure, to continue to him and to his children and 
dependents (relatives) in perpetuity, without any spe- 
cification of name or division, so that himself and 
his children and dependents (relatives), generation 
aft^r generation, might possess and enjoy the mehal 
in question to their full and entire satisfaction, and 
pay yearly the mocurrery jumma' into the Govern- 
ment Treasury, and enjoy the profits. The Khwaj ah 
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aforenamed, and his children and dependents (rela- 
tives), being considered as fised Mocurrery Istimrary- 
dar, should suffer no change and alteration in the 
tenure, and also he subject to no increase or any other 
demand for cesses, requisitions (as presents), and 
be/iree (charge for any requisite expenses, &c.),” 

It may as well be observed here, that the Govern- 
inent had been advised, that the sunud of 1745 did not 
contain words of inheritance sufficiently ample to carry 
the property to the descendants of Khwajah Ubd-ool- 
Ghunee, and that that circumstance had been com- 
municated in the meantime to the Eespondent, and 
that communication had been made anterior to the 
production of this sunud of 1735. 

That document being put in, there can be no doubt 
that this instrument, if genuine, was sufficient to en- 
title Burkut-oon-Nissa to the salt inehal of these Per- 
gunnahs. That has not been denied at the bar. But 
this cause was first tried before a Special Commis- 
sioner, and he discredited both this alleged sunud and 
the dllegudi sunud of 1745. And, it having afterwards 
appeared that the Special Commissioner had no juris- 
diction, the cause was again tried before the Judge of 
the Patna Court, who arrived at the same conclusion 
as to the authenticity of these alleged sunuds. Upon 
an appeal from this last decree, however, the Judges 
of the Sudder Court have held these alleged sumtds to 
be valid, and we have now to determine between these 
conflicting opinions. 

That these alleged sunuds have been brought for- 
ward under circumstances of very grave suspicion, 
admits of no question. But to reverse the Decree of 
a Court upon the ground of suspicion merely, would 
be going much too far. There are, hnwever, facts in 
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tliis case which appear to their Lordships to be irre- 
coiicileable with the authenticity of these sunuds. As 
to Suresa, the alleged perpetual jumma is, according 
to the sunud of 1745, Rs. 1,809 ; but, according to 
the Respondent’s own evidence (without reference to 
the doubt thrown upon it by the Report of 1824), the 
jumma of the three-fourths up to 1803-4 was Rs. 
1,361 and in 1803, Rs. 458. 12a. were added for 
the one-fourth resumed mocurrery of Bah 00 Su- 
rupjeet Sing, thus making the total jumma to amount 
to Rs. 1,809. 12a. There is no explanation of this 
diiference of 12 anas in the amount of the jumma. 
But there are still more important considerations 
affecting this resumed one-fourth. The Respondent’s 
position is, that this one-fourth was one-fourth of the 
Government revenue granted out to Baboo Surupjeet 
Sing for life. But the grant to Baboo Surupjeet Sing 
was, or appears to have been, at least, in the year 
1763 — 4. And if there had been a previous grant in 
1735 or 1745 of the entire revenue, at Rs. 1,809, 
how could the one-fourth granted in 1763 — 4 amount to 
Rs. 458. 12a., the one-fourth of Rs. 1,809 being only 
Rs. 452. 4a.? It thus appears, that this resumed one- 
fourth was not one-fourth of the Government share, 
and this is confirmed by the Kistbundy of 1804, in 
which the fourth is mentioned as a fourth share, in 
contradistinction to the three shares of Nisamut. 
Again, in the Amanat dufter papers relating to the 
fourth share of Baboo Boorg Begah Sing and Baboo 
Surupjeet Sing, the mocurrery jumma of the salt 
mehal ot the fourth is set down at Rs. 125 only, and 
a subsequent sunud, in which it was recorded at Rs. 
435, was set aside, as not corresponding with these 
Amanat dufter papers. And it would appear, there- 
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fore, that if the jumma of Rs. 458 was paid to Baboo 

Surupjeet Sing, of which, however, no evidence has 
been given on the part of the Respondent, it must 

have been so paid in increase of the jumma at which 
.he held, and by an arrangement with him quite inde- 
pendent of the jumma which he paid. As to Per- 
gunnah, Kusma, too, the payment of the revenue to the 
(xovernment appears to have been commenced only 

upon the resumption from Rajah Raj BuLlub, in 1803. 
And if there had been a previous grant of the salt 
mehal of this Pergtmnah, at Rs. 254. Oa. Ip., how is 
it to be accounted for that in the Kistbundy of 1803, 
the Respondent submitted to be charged with the 
allowance of Rs. 26, in favour of Rajah Madho Sing, 
and also with other charges which are contained in 
Ui&t Kistbundy 1 

These, and the other facts of this case, lead their 
Lordships to the conclusion, that the sunuds of 1735 
and Ivfy are not authentic. They are the docu- 
ments on which the Respondent has alleged the istim- 
rary tenure to be founded, and having aReged it to 
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rest upon them, and having failed to make good that 
allegation, he must abide by the failure, and is not, 
in our opinion, entitled to resort to any presumption 
which possibly might otherwise have been made, 
although it would be difficult to raise a presumption 
on a question of this nature, the question being, not 
whether the mehal is rent free, but whether a rent 
admitted to be due has been permanently fixed. 

Having arrived at this conclusion as to the validity 
of the sunuds, it is unnecessary for their Lordships 
to give any opinion upon the questions which were 
discussed in argument, whether the Numuk sayer 
mehals has been wholly abolished, and whether the 
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Government have, in any event, the right to resume 
by virtue of their Sovereign power. Their Lord- 
ships give no opinion upon those points. The Judges 
of the Sudder Court appear, however, to have consi- 
dered that the question in this case was set at rest by 
the Decennial Settlement, that the settlement then en- 
tered into with the ancestor of the Eespondent became 
permanent and perpetual, under Beg. VIII. of 1793. 
But that Begulation seems to their Lordships to relate 
to the land revenue, and to settlements concluded with 
the actual proprietors of the soil, and to have no rela- 
tion to the Numuk sayer mehals, or any settlement 
made in respect of it with persons who were not pro- 
prietors of the soil, and neither the late nor the pre- 
sent Eespondent appears to have been propiietor of 
the soil. Our opinion, therefore, differs from that of 
the Judges of the Sudder Court upon this point. 

It has not escaped their Lordships’ attention, that in 
one of the precedents cited in this case, it was inti- 
mated that the word “ Mocurrery ” may import perpe- 
tuity. But their Lordships apprehend that, although it 
may have that import, this is not the necessary mean- 
ing of the word, and they are satisfied that, as used in 
the documents in this case, it has not that import. 

Upon these grounds their Lordships’ recommenda- 
tion to Her Majesty will be, to reverse the Decree of 
the Sudder Court, and the subsequent Orders founded 
upon it, and to restore the decision of the Patna 
Court, dismissing the Eespondent ’s claim, with costs. 
But their Lordships think that the case has been in- 
volved in so much obscurity by the proceedings on 
the part of the Government and its of&eers, that there 
was enough to justify the appeal from the Decree of 
the Patna Court, and that no costs ought to be given 
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the costs have not been paid, and, if so, they must be 
refunded and set right. 


In HE The Nawab oe Sueat.* 

On petition from Bombay, 

Jutisdiction Awurd by Govenior-iu-Council in udniinisteving estate 
Nawab of Suvat Jj mality — Appeal to Privy Council — MaintainabiUtu, 

All Act of the Legislature of Induij No. 18 of 1848, empowered the Go- 
veiiioi 111 Council of Bombay to administer the private estate of the late 
Nawab of Swrat^ and it was, by section 2, enacted, ‘^that no act of the 
said Governor of Bombay in Council in respect of the administration to, 
and distiibution of, such property, from the date of the death of the said 
Nawab j should be liable to be questioned in any Court of Law or jEauity.’^ 
iNo pio\ision was made for an appeal from the Governor's decision. In 
pursuance of the power conferred by this Act, the Government agent at 
t^uiat} to whom the matter w^as referred, made an award distributing the 
estate in certain shares, among the heirs of the deceased, which award was 
confirmed by the Governor in OoimciL 

Upon an application by a claimant dissatisfied with the award to the 
Judicial Committee, for icav’e to appeal from the Governor in Oouncil^s 
confiiniation of the award: Held, that the award was not such a Judicial 
act as to come within the operation of sec. 3 of the Statute, 3rd & 4th 
U- ill. IV., c. 41, or the 7th & 8th Viet., c. 69, and could not be enter- 
tained by the Judicial Committee without a special reference to them by 
the Crown, under section 4 of the Statute, 3rd & Uh Will IV,, c. 41. 

This was an appUcatiou tor leave to appeal against 
an adjudication of tbe Oov'ernor of Bombay, founded 
on an award made under an Act of tbe Legislative 
Council of India, No. 18 of 1848, for tbe administra- 
tion of tbe private estate of tbe late Nawab oi 8ur at, 
wbicb_ arose under tbe following circumstances Tbe 
Petitioners were Meer Jafur Alee, tbe so^-in-iaw cf 
Meer Ufsooloddeen Khan, the late Nawab of Surat, airf. 
fatber of Zeeoon-nissa Larlee Begum and Buheemoom- 
nissa Begum, infants (tbe grandobildren of the 


^Present: Members of ‘ the Jiidiiml CommiUeej— 
Justice Emight Bruce, Riglit Horn Sir Edward Eyah^ 
Lord Justice Turner, the Right Hon. Sir John Patteson, 
the Right Hon. Sir John Dodson, Knt. 
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Nawab), and Ameer-oon-nissa Begum, the widow of 
the deceased 

It appeared from the petitioa, that Meet' Ufsoolod- 
deeti Khan-, from the year 1821 imtil his death, enjoyed 
the dignity and immunities of Surat with the sanction 
of the British Government in India, under the pro- 
visions of certain articles of agreement, entered into 
on the 13th oj! May, 1800, between the East India 
Company and Nusseeroddeen Khan, the father ot Uf- 
sooloddeen Khan, whereby, in consequence of his sur- 
rendering up to the East India Company the civil and 
military government of Surat, it was provided, that 
he should continue exempt from the jurisdiction of 
the Courts of Justice, and should be at liberty to 
dispense justice over his relations or servants. Meer 
Ufzooloddeen Khan died on the 8th of August, 1842, 
leaving no son surviving him, and the title was de- 
clared extinct, and the property taken possession of 
by the Government. On the 26th of August, 1848, 
an Act of the Legislature of India, No. XVIII., entitled, 
‘ ‘ An 'Act for the administration of the estate of the 
Iddte Uawab ol Surat, and - to continue privileges to his 
family,” was passed, which invested the Government 
of Bombay with power to administer the private estate 
of the deceased Nawab, and after settlement and pay- 
ment -of the claims against the Nawab, at the time 
of ■ his death, to make, distribution of the remainder 
among -his - family. Among the claimants to the pro- 
perty, as heirs, were the Petitioner, Meer Jafur Alee, 
and his two daughters, who claimed the whole estate. 
The agent for the Government, Mr. Frere, to whom 
the matter was referred, by his award, was of opinion, 
that there was no proof of a custom in the family of 
the late Nawab, by which his children were exclu- 



ON APPEAL PHUiM THE EAyl' iNDlJilii, 


sively entitled to the whole pi-operty, and that it was 
not proved that it was the intention of the late Nawab 
to constitute any particular person to the exclusion 
of those wdio would be heirs under the rules of the 
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Mahomedan law of succession ; and he, therefore, 
decreed that the property should be divided into 
sixteen shares, and awarded eight shares to Meer 
Jflfut' Alee' IS tw^o, daughters, and the other eight 
shares among the other relations of the deceased 


Nawab. 

The Petitioner, Meer Jafur Alee, on behalf of 
his daughters, appealed to the Bombay Government 
against the above award, insisting, that it was against 
the late Nawab’s intentions. On the 27th of July, 
1853, the Government oi Bombay informed the Peti- 
tioner that, on a lull consideration of the appeal pre- 
ferred by him on behalf of his daughters, against 
Mr. Frere A decision, they had, under section 2, of 
Act 9, No. 18, of 1848, adjudged the succession as 
fpllows: to his daughters, four shares each, to the 
Nawab A 'widows, one share each, and to the two great 
grandsons ot the Nawab’s great grandfather’s brother 
in the male line, three shares each, and thus con- 
hrmed the award. After an ineffectual application to 
the Board of Directors of the East India Company for 
a review of the case, the Petitioners presented a 
petition to Her Majesty in Council for leave to appeal, 
and for a reference of the petition to the Judicial 
Conunittee. The petition was in the ordinary form, 
but the Registrar of the Privy Council being doubtful 
whether it was within the provisions of the Privy 
Council Act, 3rd and 4th IV., c. 41, sec. 3, the 

presenf application w-as made to their Lordships for 
leave to appeal. 
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•Ss-i- The Solieitor-General (Sir Richard Bethell), and 

V_ , ' 

/» re Mr. Ayrton, supported the motion. 

The Nawab 

OF Surat. 'W’e insist that the confirmation of the award by 
the Governor in Council, under section 2, of the Act 
of the Legislature of India, No. 18 of 1848, was of a 
judicial, and not a Sovereign character, and the pro- 
per subject of an appeal to the Queen in Council. It 
was sinailar to the judicial functions formerly exer- 
cised by the Governor-General, under the pO;W,ers of 
the Statute, 21st Geo. III., c. 70, sec. 21, from' whose 
award or decision an appeal to the King in Council 
was as of course. The jurisdiction of the President 
and Council, as a Court of appeal, was abolished by 
Statute, 37th Geo. III., e. 142, see. 18, and the Bom- 
bay Charter founded upon that Act provides for an 
appeal to the King in Council from the Supreme 
. Courts, thereby created. Statute, 47th Geo. III., 
sess.- 2, c. 68, sec. 1, empowers the Bombay Govern- 
ment to make laws and I’egulations for the good 
order of the town of Bombay, but an appeal is given 
by sec. 2. So Bom. Reg. IV. of 1827, ch. 23, cl. 10 
(Bom. Code, p. 159), expressly provides, that there 
shall be no bar to the full and unqualified exercise 
of Her Majesty’s pleasure, in receiving or rejecting 
appeals from the 8 udder Courts. Although it is en- 
acted, that the- award is not to be questioned in any 
Court of law or equity, yet that cannot deprive a sub- 
ject of the right -of appeal to the Sovereign, There 
are no . restrictive words taldng away an appeal, and 
we- ihsist , that an appeal lies to the Judicial Com- 
mittee as now constituted, the same as an appeal lay 
from the. President and Council to the King in Coun- 
cil, before the passing of the Statute, 37th Geo. I^ 
c. 142. The recognition of the Sovereign character 
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of the Nawab ot Surat, and the exemption of himself, 
family and servants, by Bom. Eeg. ‘ II., of 1827, 
sec. 21, el. 2, from the cognizance of the Civil Courts 
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of Justice, are not nnfrequent in India. Bom. Reg. 


XVII. of 1827, sec. 29, cl. 2. The fact of the G-o- 
vernment making the Naivab, as it were, solittis lege, 
has created this anomalous position. — [The Lord Jus- 
tice Knight Bruce: Does any objection arise upon 
that point? Is not the question confined to this, — -Is 
the award such a judicial proceeding as comes within 
the appellate jurisdiction of the Judicial Committee, 
conferred upon them by the 3rd & 4th Will. IV., 
c. 41, sec. 3? which authoi’izes them to entertain 
appeals from any “ determination, sentence, rule, or 
order of any Court, Judge, or judicial officer.” If it 

is uot embraced in these words as a judicial act, then 

* 

we can only entertain the matter by a special refer- 
ence to ns by the Crown, under the fourth section of 
that Act. Under that section the Crown has power 
to refer any matter to the Judicial Committee for 
their advice.] — An appeal was entertained by this 
Court from an award made by the Bombay Governor 
in an analogous ease of heirship. Luximom. Bow Sada- 
sew Y. Mullar Row Bajee {a). This is clearly a judi- 
cial act. It was a tribunal established by an Act of 
the Legislature of India to determine rights of heir- 
ship, and in this country the entry of it might be 
brought up by certiorari. The Queen v. The Aherdare 
Canal Company (h). Even if a Statute directed a 
Court to hear and finally determine, it does, not, in 
the absence of express words, take away the cer- 
tiorari, as it is, in the language of hord Kenyon, “ a 

(a) 2 Knapp’s P. C, Cases, 60. ■ (h) 14 Q. B. Reps. 854. 



504 


CASES IN THE PRIVY COUNCIL 


1*54 beneficial writ for the subject. ’ ’ The King v. J ukes (a) . 

^ 

/« re The Act of 1848 was never intended to interfere with 
OH' .Surat, the right of appeal to this Court, which has more 
extensive powers than the Court of Queen’s Bench. 


The Lord Justice Knight Bruce : 


The late Naioah of Surat, having been placed in a 
peculiar position with reference to the Government of 
Bomhag, by rea.son of the consideration shown him by 
that Government, in consequence of rights of Sove- 
reignty, which, whether theoretically by delegation, 
or otherwise, he had in fact substantially exercised ; 
he was placed, I say, in a particular position by law 
with reference to that Government, and to a certain 
extent, to use the expression of the Solicitor-General, 
was ‘ ‘ solitus lege ’ ’ himself, and placed as a law over his 
immediate family and dependents ; a state of things 
which existed at his death. Some difficulties appear 
to have arisen upon that event ; and, in consequence, 
some vears after his death in 1848, an Act of the 

Supreme Legislature of hidia was passed to this effect ; 

% 

it is entitled “ An Act for the administration of the 


estate of the late Nawah of Surat, and to continue 


privileges to his family.” It recites that “ it is expe- 
dient to provide for the administration of the estate of 


the late Nawah.” It then recites, that “ the exemp- 
tion from the jurisdiction of the Civil and Criminal 
Courts, enjoyed by the said late Nawah and his re- 
lations and servants, by virtue of the treaty concluded 
•between the East India Company and the said late 
Nawah on the 1.8th Mag, 1800, recognised and con- 
firmed by clause 2, section 21, Regulation II., 1827, 

(a) 8 Term Rep. 544. 
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and clause 2, section 1, Eegulation XI., 1827, of the 
Bomlaij Code, ceased at the death of the said late ^ 

Nawah, and it is deemed expedient that some of the of sukat. 
said persons should continue to be privileged.” It 
then enacts, that “No writ or process shall be sued 
forth or prosecuted against the person, goods, or pro- 
perty of the said several persons named in the sche- 
dule annexed to the Act, or any of them, unless with 
the consent of the Governor of Bomhay in Council 
first obtained, such consent to be signified by one of 
the Secretaries to the (Tovernmenl; and any writ or 
process sued forth or prosecuted against the person, 
goods or property of the said named persons, or any 
of them, without such consent as aforesaid, shall be 
utterly null and void.” The second section, which is 
the one which has been brought more innnediately 
under the attention of their Lordships on this occa- 
sion, says, “The Governor of Bombay in Council is 
empowered to act in the administration of the pro- 
perty, of whatever nature, left by the late Nawah of 
Surat, in regard to the settlement and payment of the 
debts and claims standing against the estate of the 
said late Nawah at the time of his death, and to make 
distribution of the remaining property among his fa- 
mily ; and no act of the said Governor of Bombay in 
Council, in respect to the administration to and dis- 
tribution of such property, from the date of the death 
of -the said late Nawah, shall be liable do be ques- 
tioned in any Court of Law or Equity.” 

The Governor of Bombay in execution of the power 
or duty, or both, thus conferred upon' him, has exer- 
cised that power or duty in a manner unsatisfactory 
to members of the family of the Nunjab, and, in con- 
sequence, the present Petitioners ,seek to have the 


¥ ¥ 
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ease re-heard, or the distribution, thought right by 
the Governor of Bombay in Council, brought under 

JL <ImIL Jnv 

OF Surat, the review of the Judicial Committee, as a matter of 
right, and in the exercise of its ordinary j mns diction ; 
and the c[uestion before their Lordships is, whether 
that is a course authorised bv the Statutes under 
which they, as members of the Privy Council, exer- 
cising the particular functions of the Judicial Com- 
mittee, are now sitting. 


The question is not whether this may hereafter be 
a case which their Loi’dshipa may have to hear, if it 
shall so seem fit to Her Majesty, under the 4th section 
of the Statute, 3rd & 4th Will. W., c. 41, to refer it 
to them. The question is entirely confined to the 
3rd section of that Statute. Their Lordships desire 
that nothing which is said on the present occasion 
shall be understood as referring, directly or indirectly, 
to anything that may be thought right to be done 
under the 4th section. That is, in point of fact, a 
matter with which they have nothing to do. The 4th 
section provides, “That it shall be lawful for His 
Majesty to refer to the said Judicial Committee, for 
hearing or consideration, any such other matters 
whatsoever, as His Majesty shall think fit; and such 
Committee shall thereupon hear and consider the 
same. ’ ’ If, therefore, it shall hereafter be the pleasure 
of Her Majesty to refer the present petition, or . any 
similar petition, to their Lordships, their Lordships 
will of course hear it, and report to Her Majesty 
upon it. At present no such case is before us. The 
only question is, whether, without a reference, and, 
as a matter of right, a petition complaining of what 
has been done by the Governor of Bombay in Council, 
under the particular power that I have mentioned. 
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shall he brought here in ordinarv course ; and that 
depends upon the question whether, within the true 
meaning of the 3rd section of the Statute, 3rd & 4th of sueat. 
Will, IV., c. 41, establishing the Jiidieial Oomniittee, 
the act, of which complaint is now made, is the act of 
a Judge or judicial officer ; the language of the third 
section being, that all appeals, or complaints in the 
nature of appeals whatever, which, either by \drtue 
of this Act, or any law, Statute, or custom, may be 
brought before His Majesty or His Majesty in Council, 
from or in respect of the determination, sentence, 
rule, or order of any Court, Judg’e, or judicial officer, 
and all such appeals as are no-u^ pending',” shall be 
heard in the way that is there mentioned. 

Now, the 2nd section of the Indian Act of 1848 I 
have already read ; and it will be requisite, in con- 
sidering it more particularly, to look at the two 
portions of it separately. The first is, that “the 
Governor of Bombay in Council is empowered to act 
in the administration of the property, of whatever 
nature, left by the late Nawai of Surat, in regard of 
the settlement and payment of the debts and claims 
standing against the estate of the late Nawab at the 
time of his death, and to make distribution of the re- 
maining property among his family.” Now, whether, 
if the section had stopped there, the discretion of the 
Governor in Council was one which could have been 
regulated or interfered with judicially, or was abso- 
lute, their Lordships do not mean to intimate any 
opinion. Let it be assumed for a moment, that it 
was not absolute, but that it was a discretion bound 
to be exercised, according to some law, some custom, 
some state of rights. The mode of complaining of 
that must have been to the ordinary Courts of the 

mm2 
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country, either in one branch of the local jurisdiction 

In re or ill another, from which it mie’ht have been brought, 
the NaWAB . ° • 

OF Surat, in regular course of appeal, before Her Majesty in 

Council. No such course has taken place, in the pre- 
sent instance, nor could it, for the obvious reason that 
I am about to mention. It is plain, therefore, that 
the Petitioners would not be right here, upon the 
supposition that the enactment that I am reading had. 
ended at the point to which I have read. But the 
section proceeds, “ And no act of the said Governor 
of Bomhay in Oonneil, in respect to the administra- 
tion to and distribution of such property, from the date 
of the death of the said late Nawah, shall be liable tb 
be questioned in any Court of Law or Equity.” It 
is perfectly plain, therefore, that no local Court could 
have entered into the question of the propriety of the 
administration or distribution thought right by the 
Governor of Bombay in the exei'cise of this power. 
But the argument is, that though the ordinary Courts 
are excluded from interference, the Queen in Council 
is not ; and, perhaps (though their Lordships do not 
mean to pronounce any opinion upon it), the argu- 
ment may be well foxmded, that if the Governor in 
Council was here constituted a Court, it might have 
exceeded the limits of the Indian Legislature — the 
limits of their power, to exclude the judicial functions 
(if I may use the expression) of Her Majesty in Coun- 
cil. Their Lordships are of opinion, however, that 
the intention of this Act was not to create a Court ; 
that the intention of the Act was to delegate, either 
arbitrarily, or subject to certain limitations of dis- 
cretion, the administration and distribution of the 
Nawab’s property, but in such a way that the adminis- 
tration and distribution should not be judicially ques- 
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tioned. The expression, it will be observed, is not '*54. 

“ shall be liable to be questioned in any other Court « 
of Law or Equity, but, ‘ shall be liable to be ques- ofSurat. 
tioned in any Court of Law of Equity.” It may seem 
an anomalous and extraordinary proceeding to vest 
powers of this description, not liable to be checked by 
any ordinary course or powers of law, in any indivi- 
dual or in any body ; but the Indian Legislature had 
power over the property ; they might in the exercise 
of that power which is inlierent in legislation, have 
given the whole property at once to any stranger, or 
devoted to any purpose, and whether with moral jus- 
tice or not, is not the question. Instead of doing 
that, they do what to their Lordships appears sub- 
stantially the same thing ; they vest the power of 
dealing with it in a particular individual or a parti- 
cular body, and declare that its acts shall not be 
liable to be questioned in any Court of Law or Equity. 

Their Lordships, therefore, consider, that in the 
ordinary exercise of their functions, they are without 
jurisdiction to interfere. They are of opinion, that the 
proceeding of the Governor of Bonihay in Council has 
not been an act of a Court, Judge, or judicial officer, 
within the meaning of the third section of the Sta- 
tute, 3rd & 4th Will. TV., c. 41, but has been the act of 
a person or body not in any sense judicial ; delegated 
and authorised to perform a particular function as to 
the responsibility for the exercise of which, or as to 
any appeal from that exercise, they were exempted by 
the Legislature wliieh created them. In the extreme 
case which may be supposed, of corrupt or tyrannical 
abuse of such powers as these, which is not sug- 
gested, there must always be open to all the Queen’s 
subjects those rights of complaint, in the last resort, 
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^4^ either to Parliament, or to the Crown. The only 

In re questioii before us, is, whether, as I have said, the 
the nawab ’ 

OF Surat. Glovernor of Bombay in Council has, in this instance, 
exercised a judicial function ; and their Lordships are 
all clearly of opinion, that he did not exercise any 
such function, that he was not vested with anv such 
function. 

If their Lordships had entertained any doubt . on 

this matter as to their jurisdiction, that doubt would 

probably have been removed by the language of the 

fStatiite, 7th & 8th F/ct., e. 69, for amending the 3rd 

& 4th TF?7?. TV., c. 41. Not onlv the recital contained 

* 

in that Act of Parliament, but some portion of the pro- 
lusions contained in the enacting parts of it, appear to 
their Lordships very much to strengthen the view 
which they would have taken of this case, even had 
that Act not existed. 

The Petitioners, therefore, will take such course as 
they may be advised, with reference to an application 
to the Croivn, through the Board of Control or other- 
wise. By possibility, in consequence of such appli- 
cation, if made, the matter may come here again ; and 
their Lordships will readily do their dtity in hearing 
it. At present they conMder it not to be within their 
ordinarv functions to do so. 
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ACCOUNT. 

See Mortgage. 

Settled Accounts,^' 

AGENT. 

8ee Principal and Agent. 

AGBEEMENT. 

Semhle, There may be an agree- 
ment, that in consideration of 
an inquiry into the merits of a 
disputed claim, no advantage 
should be taken of the Statute 
of Limitations, in respect of the 
time employed in the inquiry, 
and an action may be brought for 
a breach of such agreement. [The 
East India Company v, Oditehurn 
Paul} - - - - - - - 43 

Mirasi rights. 


matters 

THIS VOLUME. 


APPEAL. 

1. Petition to dismiss an appeal from 
the Stiddev Court in IndiUj and 
for ail Order directing that Court 
to carry into execution the terms 
of a deed of compiromise, upon 
which the withdrawal of the appeal 
was founded, refused. 

All this Court will do, in such cir- 
ciiiiiatances, is to make an Order 
of dismissal, reserving to the par- 
ties leave to apply to the Court in 
Indian to take further proceedings 
in jiursuance of such agreement. 
[Maja Sutti Chum (xhosal v. SH 
Mudden Eishore Indoo} - - 107 

2. In a salvage cause, the Supreme 

Court, by its sentence pronounced 
in Mardhy 184^, dismissed the 
claim of the salvors. In the 
month of following, the 

Promovents moved for a rule nisi 
to show cause •^' the^^ &^ 
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:sliould not pay their costs. This 
rule the Court refused. In August, 
ill the same yeaij the Fronioveiits 
applied for, and the Supreme 
Court granted, leave to appeal 
to England from the principal 
seiiteuce of Alarch, 1849. No 
objection was taken to the eompe- 
tenej of the appeal in Bombay 
by the Bespondents, nor was any 
protest against the right of appeal 
entered in England, but the Ee- 
spondents at the hearing objected 
to the reception of the same, con- 
tending that the appeal was per- 
empted by the proceedings had in 
the month of April, 

Held, that such objection was fatal ; 
that the application for costs after 
the decision in the cause, had the 
effect of absolutely perempting the 
appeal, so as to entirely take away 
from the Supreme Court the power 
of granting leave to appeal, as no- 
thing could, after the proceedings 
in April, be done to restore the 
appeal from the principal sen- 
tence. 

Costs of appeal, under tlic cireimi- 
stances, refused- \_LougJh7mn v. 
Eaji JoasMb BJmUadina'} - 137 

3. Pending an appeal to England 
the sole Appellant died, and the 
Sudder Court made an Order sub- 
stituting one of the Eespondents 
in his stead, as Appellant. Semble: 
It is not competent to the other 
Bespondents to object to such 
Order at the hearing of the 
appeal, the proper course being 
to move the Svdder Cowd to dis- 
charge such Order, [Bahoo East 


Fer^ad Naram v. Alussuniat Ka~ 
walbasi Kooer] - . . - 146 

4. Leave given to appeal, under cir- 
cmustaiices, though the time li- 
mited by the Bombay Charter had 
expired, and the Decree of the 
CoLirt below sanctioning the sale 
of real estate, the subject of the 
suit, had been partially acted on ; 
the Petitioner undertaking not to 
disturb the possession or title of 
the purchasers of any part of the 
property actually sold ; to give 
security for costs, aud to abide by 
any order which the Judicial Com- 
mittee might think lit to make, 
toueliiiig the matters in dispute. 
\ln re Musadea Mahomed Ca^um 
EJieraz’ce] 196 

o. Wiiere this Court grants leave to 
appeal under the general juris- 
diction of the Queen in Council, 
it will imijose such terms upon the 
party applying, as the special cir- 
cumstances of the case require. 

Appeal admitted from an order eon- 
firming the report of Commis- 
sioners in a i)artition suit, al- 
though the appealable value was 
under Bs. 10,000, the amount 
prescribed by the Order in Coun- 
cil of the 10th of April, 1838. 
The Petitioner (the Plaintiff) had 
offered to compensate the Defen- 
dant, if the report of the Commis- 
sioners was varied. The Judicial 
Committee, in granting leave to 
appeal, put the Petitioner upon 
ternis of lodging in the Council 
Office, within four mouths, a cer- 
tificate of recognizance to the 
Queen in the sum of 1,500 for 
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sueii conipeiisation and costs as 
might be awarded. [In re Sib- 

luirain Ghose ] 322 

6. Leave to appeal on an ejo parte 
application was, under special cir- 
cumstances, granted upon terms of | 
the Appellant prosecuting the Ap- ' 
peal and giving security for 500?. 
'No step was, ho^wever, taken by 
the Appellant to perfect the secu- 
rity or prosecute the appeal. The 
Respondents, on being served with 
the Order admitting the appeal, 
filed a counter Petition to revoke 
the leave granted to appeal. The 
Judicial Committee, under the cir- 
cunistanees, there having been 
great delay, made an order putting 
the Apxjellant upon terms of lodg- 
ing Ms Petition of appeal within 
six weeks, or the appeal to stand 
dismissed, and enlarged the amount 
of the recognizance to 1,000?. to 
cover the expenses occasioned by 
the proceedings in the Master ^s ■ 
office, reserving the costs of the 
application to revoke the leave to 
appeal, to the hearing. [MoKellar ^ 
V. Wallace] - 372 

See Peactige,’’ 5. 


ASSETS. 

See Mortgage, 2. 


AtrOTION PURCHASEB 
(at Government sale). 
See ^ ‘ Mortgage, ^ ^ 2. 


BILL8 OP EXCHANGE 

Where Bills of Exchange are remit- 
ted for sale, and the proceeds di- 
rected to be applied to a specific 
l)urpose, the property in the bills 
remains in the remitter until the 
}>urpose for which they wwe re- 
mitted is satisfied. And, where 
tb.e money realised by the sale was 
rvroiigfully applied by the agent, it 
rvas held by the Judicial Commit- 
tee, (affirming the judgment of the 
Court at Calcutta), that the remit- 
ter was entitled to recover the 
value of the bills in assumpsit, 
upon an indebitatus count, from 
the purchaser of them, who had 
notice of the x>^ii^pose for which 
they were remitted, and the mis- 
application of the proceeds by the 
agent. [MuttyloU Seal v. Dent] 

328 


BOMBAY CHARTER. 

The Bombay Charter {December, 
1823,) establishes the Admiralty 
jurisdiction of the Supreme Court, 
^^as the same is used and exer- 
cised in that part of Great Britain 
called England, together with all 
and singular their incidents, emer- 

' gents and dependencies annexed 
and eonnexed causes whatsoever j 
and to proceed summarily therein, 
with all possible despatch, accord- 
ing to the conrse of our Admiralty 
in that part o£ Great BrUam 
MnglandJ* Held, upon a con- 
struction of sueli Charter, that the 
rules and ptaeticA of ffi 
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Court of Admiralty in JSngland, 
prevail and govern the proceedings 
in the Supreme Court at Bombay, 
ill maritime causes. [Louglinan 
V. Haji Joosuh BJiidladina'] - 137, 

See Appeal/ ’ 4. 

^ ‘ Limitation of Suit, ’ ’ 2. 

COMPROMISE. I 

^ ^ Pkactioe, ” 2. 

‘‘Sale.” 

CONPLIGT OP LAWS. 

/See “ PEESC'EIPTION.” 

CONSPIRACY. 

See Wager Contract.” 

CONSTRUCTION. 

1. The Statute of Limitations, 21 
Jac. I., e. 10, extends to India. 

The Statute, 9 Geo. IV., c. 14 (ex- 
tended to India by the Indian xlet. 
No. 14 of 1840), held to apply to 
an action pending in the Supreme 
Couit at the time of its introduc- 
tion into iiidiu. [The East India 
Gomgany v. Oditehurn Faul\ - 43 

2. After an aetion >vas entered in the 
Supreme Court at Ckilcutta upon 
a wager contract, ivager contracts 
ivere deeiared invalid by the Act 
^ of the ' Indian" , Legiskture, 'No. ■ 21 

of 1848. Held, not to affect ex- 
, isfcing ; contracts, or ' actions already 
commenced upon such contracts, 
there being no words in the Act 
■ ' to show .ihO'' intention' of 'the. Legis- 
lature to affect exisMng rights. 


[Doolnbdass Pettamberdass v. Mani- 
loll Thacl-coorseydass} - - - 109 

o. The English Statute of Limita- 
tions, 21 Jae. I., c. 16, extends to 
India, and applies to Hindoos and 
Mahomedans as well as Europeans, 
in civil actions in the Supreme 
Court. Where words have been 
! long used in a technical sense, and 

i have been judicially construed to 

have a certain meaning, and have 
been adopted by the Legislature 
as having a certain meaning prior 
to a iiarticular Statute, in which 
they are used, the rule of eonstrue- 
tioii of Statutes requires, that the 
words used in such Statute should 
be coustrued according to the sense 
in which .they have been so pre- 
viously used, although that sense 
may vary from the strict literal 
meaning of the words. 

The words in the Statute of Liinita- 
! lions, 21 Jac. I., c. 16, s. 7, “ be- 
yond the seas,” are synonymous, in 
legal import,, with the words “ out 
of the realm, ” or “ out of the land, ’ ’ 
or ‘ ‘ out of the territories, ’ ’ and are 
not to be construed literally. [Eer 
Highncee liticknmboye v. LuUoo- 
blivy Mottichund] - - - 234 

See “ Limitation of Suit,” 2. 

“ Regulations.” 

CONTRACT 
' (Breach of). .. 

In assumpsit, the breach of a con- 
tract is the cause of action, and 
the Statute of Limitations runs 
from the time of the refusal to 
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perform the contract. [The East 
India Company v. Oditchum EauV] 

43 

COSTS. 

A Defendant did not appeal from an 
interlocutory decree, but proceeded 
ill the Master ofS.ce in respect of 
the matters included in the ac- 
counts; but before the general re- 
port was made by the Master, he 
appealed from such interlocutory 
decree to England. In reversing 
such Decree, the Judicial Commit- 
tee ordered him to pay the costs of 
the proceedings in the Master’s 
office, and ■ remitted the cause to 
the Court below, with directions, 
that the costs payable to the De- 
fendant upon the dismissal of the 
bill, and the costs payable by him 
consequent upon his proceedings in 
the Master’s office, should be set 
off, the one against the other, and 
the balance paid to the party en- 
titled to the same. [McKellar v. 

Wallace] 372 

See Appeal,” 2, 5. 

COUBT. 

1. Constitution of the Supreme Court 

at Calcutta. [The Banlc of Bengal 
V, Macleod] - - - - - 1 

[The East India Company v. Odit- 
churn Paul] 43 

2. The practice of the High Court 
of Admiralty in E71 gland regulates 
proceedings in Supreme Court at 
Bombay in maritime causes. [Lough- 
nan V. Haji Joosuh BhuUadina] 137 

See Verdict.’^ 


DEBTOB AND CBEDITOE. 
Sec Settled Accounts.” 


DECISIONS. 

(Overruled, observed upon, &e.) 

The rule laid down in the cases of 
Gill V. Cub in (3 B. & C. 466), 
and Down v. JSallmg (4 B. & C. 
330), that the negligence of a party 
taking a negotiable instrument 
fixes him with the defective title 
of the party passing it, observed 
upon, and those eases declared to 
be no longer law. [The Banh of 
Bengal v. Macleod] - - - l 

Moore v. Burden (2 Eseh. Bep. 22) 
ai^proved of. 

The case Levi v. Levi (6 Car. & Pay. 
239) observed upon and questioned. 
[Boolubdass Pettamberdass v. Bam- 
loll Thackoorseydas] - - - 109 

DECBEE. 

1 Peremptory Order of J udicial Com- 
mittee to S udder Court to carry 
Order in Council into effect. [In 
re Bajah Vassareddy Lutchmeputty 
Naidoo] - - - . - - - 300 

2. Proceedings under, in the Master ’s 
Office, which w^as subsequently re- 
versed. [McKeUar v. Wallaoe] 

372 

3. Stay of execution of Decree of 
Court belowv refused. [In re Bajah 
Bommaranjee Bahadoor] - - 298 

: DEEEAZANCE. 

See Mortgage,” 1, 
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3SNGEOS8LNG. 

See ‘ ‘ Regeating. ’ - 

EQUITABLE MORTGAGE. 

■i 

See ^ ‘ Mortgage^ ' ’ 2. 

EVIDENCE. 

1. At a trial, certain documents con- 

tained ill the schedule to the an- 
swer of the Defendants to a Bill of 
Discovery filed in Equity-, were 
read as evidence for the Plaintiff, 
but the Court refused to allow the 
Defendants to read the answer to 
which the schedule was annexed. 
Held, that as the Supreme Court, 
at Calcutta, hemg Jurymen as well 
as J udges, had refused to allow the 
answ’er to be read, on the ground 
that such answer contained nothing 
material to the issue which could 
influence their verdict, a new trial 
on the ground of such refusal 
would not be granted. [The East 
India Company v. Oditchurn 
Paul] ... - . - . 43 

2. Action by Bankers, against the re- 
presentative of a deceased cus- 
tomer, to recover a balance ofl an 

. account alleged to be due to the 
Bajikers by the deceased at the 
time of his death, dismissed by 
the Sudder Court, no satisfactory 
proof having been given that such 
balance was due. Such finding sus- 
tained on appeal by the Judicial 
Committee. 

The production of Bankers^ books, 
with the entries of the items con- 
gtituting the demand, kept accord- 


ing to the established custom of 
Mahajuns in India, is not of itself 
sufdeient e\ddeiice to establish such 
a claim ; strict proof of the debt 
being required. [Pai Sri Kishen 
V. Bai Euri Kishe7i'] - - - 432 

EXECUTION. 

1. Application to stay execution of 

Decree of Sudder Court, refused. 
[In re Rajah Bonmiaranjee Baha- 
door] 298 

2. Peremptory Order of Judicial Com- 
mittee for Sudder Court to carry 
into execution Order in Council 
made on Decree of Judicial Com- 
mittee. [hi re Rajah Vassareddy 
Lutchineputiy Naidoo] - - 300 

FAMILY CUSTOM. 

See Pacheet.^^ 

Zemindary.^^ 

FOEEIGN LAW. 

The law of prescription, or limitation, 
is a law relating to procedure, 
having reference only to the lex 
fork 

Where a Court entertains a cause of 
action which originated in a foreign 
country, the rule is to adjudicate 
according to the law of that coun- 
try, yet the Court proceeds aceord- 

i ing to the prescription of the coun- 
try in w^hicli it exercises jurisdic- 
tion. [Eer EigJmess Ruckmdhoye 
V. LullooWioy MotticJmnd] - 234 

FOUJDAEBY COUBT. 

Effect of Order of giving possession 
of real estate. [Bahoo Kasi Per- 
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md Narain v. Mussurnat Kawal- 
basi Kooer'] 14(5 

[ Kadir B'uhhsh Khan v. Mussumutain 
Fusseeh-oon-Niasa] - - - 413 

GIFT. 

3 . A claim to real and personal es- 
tate under a tumleeknamah (deed 
of gift), against a party to whoin 
possession liad been given by the 
Fowjdarry Court, rejected under 
the circumstances, the deed not 
being sufficiently proved. [Kaboo 
Kasl F CTsad Kao'ain v. JiFuss'icmat 
Kawalhcsi Kooer] - ^ - 146 

2. A claim to a moiety of mafee and 
other semindary property under 
alleged deeds of gift and rehn- 
quishmeait by a deceased Maho- 
meclan widow and her daughter (a 
married woman), and two unmar- 
ried grand-daughters, in favour of 
her husband, dismissed : the Judi- 
cial Committee (affirming the judg- 
ment of the Courts in India) hold- 
ing, that the deeds were forgei’ies, 
and decreeing, as in a case of in- 
testacy, that the grand-daughters 
were entitled by the Mahomedan 
law, as coparceners, to three- 
fourths of the estates in question, 
and the father to the remainiug 
fourth. [Kadir BuJchsh Khan v. 
Mussumatam Fuaseeh-oon-Kissa ] 

413 

HINDOO CONTBACT. 

^ee ^ ' Limitation of Suit, ^ ' 2. 

HINDOO LAW. 

JSee Gift, 1. 

Zemindary.^' 


IMPLIED WABBANTY 

(Of seawortliiness). 

See ^'Ship and Shipping. 

INDIA. 

The Statute of Limitations, 21 Jac, I., 
c. 16, extends to India. 

The Statute, 9 Geo. IV., c. 14, extend- 
ed to India by the Indian Act, 
No. 14 of 1840. [The Fast India 
Company v. Oditchurn Paul] - 43 

The English Statute of Limitations, 
21 Jac. I., c. 16, extends to hidia, 
and applies to Hindoos and Maho- 
medaiis, as well as Europeans, in 
civil actions in the Supreme Court. 
[Her Highness Buclcmaboye v. LuU 
loobhoy Mottichmd] - - - 234 

INHABITANT. 

Constructive inhabitancy by carrying 
on business within the jurisdiction 
of the Supremo Court of Bombay. 
[Her Highness Buckmaboye v. ImG 
loobhoy Mottichund] - - - 234 

See Limitation of Suit/' 

INTIEBITANCE, 

By Hindoo law. 

See ^^Gift,'^ 1. 

By Mahomedan law. 

See Gift, ^^ 2. 

INSUBANCE. 

See Ship AND Shipping/ 

LEAVE TO APPEAL. 

See Appeal, passim 
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LIEN. 

By Decree holder against proceeds of 
defaulters’ estate sold by G-overn- 
ment. \lDouglas v. The Collector of 
Benare^'] 271 

See Mortgage.” 


LIMITATION OF SUIT. 

1, In assumpsit, the breach of a con- 
tract is the cause of action, and the 
Statute of Limitations runs from 
the time of the breach, and not 
from the time of the refusal to 
perform the contract. 

In 1822, A. purchased at a Govern- 
ment sale, at Calcutta^ a quantity 
of salt, part of a larger portion 
then lying in the warehouse of the 
vendors (the Government), where 
the salt was to be delivered. By ! 

I 

the conditions of sale, it was de- 
clared, that on payment of the 
purchase-money, the purchaser 
should be furnished with permits 
to enable him to take possession 
of the salt j there was also a sti- 
pulation that the salt purchased 
should be cleared from the place 
of delivery within twelve months 
from the day of sale, otherwise the 
purchaser was to pay warehouse 
rent for the quantity then after- 
wards to be delivered. The pur- 
chaser paid the purchase-money, 
and received permits for the deli- 
very of the salt, which was deli- 
vered to Mm in various quantities, 
down to the year 1S31 ; in wMch 
year an inundation took place, 
wMch destroyed the salt in the 
warehouse, and there remained no 


salt to satisfy the contract. The 
l^urchaser petitioned the vendors 
for a retui’n of the purchase-money, 
which was refused, on the ground 
that the loss happened through his 
negligence in not sooner clearing 
the salt from the warehouse. An 
inquiry, however, took place at the 
instance of the Government, who 
referred the matter to the Salt Col- 
lector for a report. This inquiry 
■was made by the Government with- 
out the purchaser being a party to 
it. The Collector did not make 
his report till the year 1838, and 
upon that report the Government 
refused to return the purchase- 
money claimed in respect of the 
deficient salt. The purchaser 
then brought an action of assump- 
sit for recovery of the purchase- 
money of such part of the salt as 
had not been delivered, alleging, 
as a breach, the non-delivery there- 
of. To this the Defendants plead- 
ed the Statute of Limitations, that 
the cause of action had accrued 
within six years before the , com- 
mencement of the suit. The Su- 
preme Court at Calcutta found a 
verdict for the Plaintiff. Held, 
upon appeal, reversing such ver- 
dict, that when the purchaser ap- 
plied for the residue of the salt, 
and was told that there was none 
to deliver, the contract was broken, 
and the cause of action accrued 
from the time of such breach ; and 
that the subsequent inquiries by 
the Government did not suspend 
the operation of the Statute of 
Limitations till the year 1838, the 
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time of the final refusal, and that 
the remedy was barred by the Sta- 
tute. 

Semtle, — There may be an agree- 
ment, that in consideration of an 
inquiry into the merits of a dis- 
puted claim, no advantage should 
be taken of the Statute of Limita- 
tions, in respect of the time em- 
ployed in the inquiry, and an ac- 
tion might be brought for a breach 
of aueh agreement. [The Dast 
India Com'pany v. Oditchurn Paul] i 

2. Trover for 200 chests of opium, 
both parties were Hindoos. The 
Defendant pleaded in bar, the 
English Statute of Limitations, 
21 JaCn I., c. 16, in the ordinary 
form. Replication, that the Plain- 
tiff resided during the period of 
l)reseription at Malwa, in India, 
without the territories of the Go- 
vernment of the East India Com- 
pany, and without the jurisdiction 
of the Supreme Court of Bombay. 
Rejoinder, that the Defendant, 
though not personally resident at 
Bombay, carried on business there 
by a Mooneem or GomastaJi, an in- 
habitant of Bombay, and subject 
to the jurisdiction of the Supreme 
Court, and that the goods were the 
property of Defendant. General 
demurrer to rejoinder. The Su- 
preme Court at Bombay held, first, 
that as the Statutes of Limitation, 
21 Jac. L, c. 16, and 4: Anne, c, 16, 
applied to Bombay and to Hindoos, 
the fact of the Plaintiff being resi- 
dent at was not beyond 

the seas, ^ ’ so as to bring the Plain- 


tiff within the 7th section of the 
21 Jac, I., e. 16 ,* and, secondly, 
that the carrying on business at 
Bombay amounted to a construc- 
tive inhabitancy at Bombay, so as 
to exclude her from the benefit of 
the exception in the Statute. 
Upon appeal, held by the Judicial 
Committee, reversing the judg- 
ment of the Supreme Court,— 

First. That the saving words of the 
Statute, 21 Jac, I., c. 16, s. 7, be- 
yond the seas,^^ were not to be con- 
strued literally, those words being 
in legal import and effect synony- 
mous with the words without the 
territories,^^ and that the replica- 
tion disclosed a valid answer to the 
Defendant jilea, and as the words 
of the replication, without the 
territories,'" were equivalent to the 
words beyond the seas," the 
Plaintiff was within the express 
piovisioii of the seventh section, 
and that the plea, setting up the 
Statute, wus no bar. 

Second. That the rejoinder, that 
the Plaintiff might sue or be sued 
during the time by reason of a 
constructive iiiliabitaney, was no 
answer in law to the replication j 
for although it might give the 
Court jurisdiction, yet it did not 
prevent the express operation of 
the 7tli section of the 21 Jac. I., 
e. 16. 

The Charter of the 8th of Becember, 
1823, which created the Supreme 
Court at Bombay, provides by see- 
tion 29, that, / Un cases of Maho- 
medans or Gentoos, their inherit- 
ance, and suceession to lands, rents, 
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and goods, and all matters of con- j 
tract and dealing between party 
and party, shall be determined, in 
cases of Maliomedans, by the laws 
and usages of the Maliomedans, . 
and where the parties are Gentoos, 
by the laws and usages of the Gen- 
toos, or by such laws and usages 
as the same would have been de- 
termined, if the suit had been 
brought in a Native Court ; * ^ and 
the S7th section directs, that ^Ghe 
Court shall frame such process, 
and make such rules and orders 
for the execution of the same, in 
all suits, civil and criminal, to be 
commenced, sued, or prosecuted, 
within their jurisdiction, as shall 
be necessary for the due execution 
of all or any of the powers thereby 
committed thereto, with an espe- 
cial attention to the religion, man- 
ners, and usages of the native in- 
habitants living within its jurisdic- 
tion, and accommodating the same 
to their religion, manners, and 
usages, and to the eirciimstanees 
of the country, so far as the same 
can consist with the due execution 
of law and the attainment of sub- 
stantial justice.^’ 

Held, upon a eonstriietion of these 
sections, that, as the law of limi- 
tation is a matter of procedure, and 
the Supreme Court at Bombay had 
power to frame its procedure dif- 
ferent from the Native Courts, the 
Court was right in allowing the 
plea of the English Statute of 
liimitatioBs, in an action between 
Hindoos upon a Hindoo contract, 
as : the judgment ..of , the 'Court on 


such j)lea wasi no determination 
relating to any right arising out of 
any contract or dealing involved iii 
the cause of action. [Her High- 
'iiess Buelmahoye v. Lulloobhoy Mot- 
tickund] 234 

MAHAJUNS 
(Custom of). 

See Evidence,’^ 2. 

MAHOMEBAN LAW. 

See Giet,^' 2. 

' ' Will. ^ ' 

MAEINE INSITBANCE. 

See Ship and Shipping 

MIRASI RIGHTS. 

Rill by a party claiming to represent 
the interests of certain proprietors 
of land termed^ ' JHirasidars ^ 'against 
the East India Company, for spe- 
eiiie performance of an agreement 
alleged to have been entered into 
by them to grant compensation 
for the 7nirasi rights in certain 
lands taken possession of ad- 
versely by the Madras Govern- 
ment for public purposes. Upon 
appeal, such Bill dismissed, the 
Judicial Committee holding, that 
there was no evidence of any eon- 
tract by the East India Company, 
to sustain a Bill in a Court of 
Equity for the relief sought. [The 
Emt India Company y, Nnthum' 
hadoo Veermawmy MoodeUy] 217 
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MOCITEEEEY. 

Semhle . — The word Moeurrery, in 

a sunud, does not necessarily im- 
port perpetuity . [The Govern- 
ment of Bengal v. Nawah Jafur 
S ossein Khan] 467 


MORTGAGE. 

1, Conveyance by Lease and Release 
in fee, in the circumstances, held 
to be subject to a parol defeazance, 
and to be in the nature of a mort- 
gage, with a power of re-purchase 
on the footing of redemption; and 
■a re-conveyance decreed. [Mnttg- 
loll Beal v. A^inundoclmnder Sandle] 

n 

2. A. purchased certain villages in 
the name of his son, B. A. being 
indebted to 0. executed a mort- 
gage bond, and deposited the title 
deeds of these villages with C. as 
security for the debt. C. after- 
wards sued A. for recovery of the 
mortgage debt, and ultimately ob- 
tained a Decree in his favour. 
Pending this suit A. died, and 
was succeeded by B., his heir, 
against whom the suit was revived. 
B. became a defaulter to Govern- 
ment, when the Government au- 
thorities seized the villages, and 
took steps for bringing them to sale 
to satisfy the Government de- 
mands. 0. informed the Govern- 
ment officer of his claim, and pe- 
titioned to have the sale stayed, 
but the Collector sold the villages 
as the property of B., suppressing 
the notice of the equitable charge 


of C. upon the villages. C. then 
sued B., the Collector, and the 
auction ];)ur chasers, claiming to be 
entitled to the sale |)^eeeeds of 
the villages in the hands of the 
Goveriinient, in satisfaction of his 
mortgage debt. The Sudder J)e~ 
wanny Court dismissed the claim 
of the Plaintiff on the ground, 
that the Decree made in the suit 
against A. was against the effects 
of A., and only applied to such 
property as B. was in possession 
of at that time ; that as it had 
been sold to realise the demands 
of Government, the Decree did 
not apply to the villages. 

Such judgment, on appeal, reversed, 
the Judicial Committee holding:— 

First. That the suit was properly 
instituted for recovery of the sale 
proceeds in possession of Govern- 
ment, as tlie Decree obtained by 
C. against B. oj)erated as a con- 
version of the estate of A., making 
it assets in B.’s hands, which C. 
had a right to follow. 

Secondly. That, as the Government 
had notice of C.’s equitable charge 
upon the villages, and suppressed 
that fact at the auction sale to the 
purchasers, there was a clear equity 
ill C. to call upon the Government 
for payment out of the auction 
proceeds received by them, and an 
account directed of the amount 
received by the Collector from the 
sale of the villages, with interest, 
so far as the amount received would 
extend to the payment of his mort- 
gage debt. [Douglas v. The Col- 
lector of Benares] - - ' - 271 



522 


INDEX. 


NEGOTIABLE INSTRUMENT. 

The rule laid down in the eases of 
BUI V. CiiUt (3 B. & 0. 466) and 
Down 7 . Hatling (4 B. & C. 330), 
that the negligence of a party 
taking a negotiable instrument 
fixes him with the defective title 
of the party, passing it, observed 
upon, and those eases declared to 
be no longer law^ [The BanJ: of 
Bengal v Macleod] - - - i 

See Principal and Agent. 

NEW TRIAL. 

See Verdict.'^ 

NUMUK SAYER MEHALS 
(Resumption of, by Government). 

See ‘ ^ Resumption. ^ * 

NUNCUPATIVE WILL. 

See ^^WiLL./’ 

PACHEET. 

A grant by a former Eajah of Paeheet, 
of a pergunnay j[) 2 Lvt of the Zemin’ 
dafy^ OT Baj of Bacheet^to a member 
of his family, held to be a grant 
for maintenance only, and resump- 
tion decreed to the Baja in pos- 
session. 

Semhle,—Qmnts made by the prede- 
cessor of the Baja in possession, 
whether in fee or for maiiitenanee, 
enure only during the lifetime of 
the grantor, and are not binding 
on his successor. 

Whether the Zemmdary of Paeheet 
constitutes an indivisible estate of 


inheritance, and as such inalien- 
able, QucBre? [Anund Lai Sing 
Deo V. Maharaja Dheraj Gurrood 
Naraymi Deo] - . . - 82 

PARTITION. 

See Zemindary.’’ 

PEREMPTION OP APPEAL. 

See Appeal 2. 

PEREMPTORY ORDER, 

1- By Judicial Committee to Registrar 
of Inferior Court to transmit evi- 
dence. [Bah 00 Kasi Persad Ncurain 
V. Mussumat Kawalhasi Kooer] 146 

2. To Siidder Dewanm,y Court to carry 
Order in Council made upon Decree 
of the J udicial Committee into exe- 
cution. [In Be Vassareddy Lutch’ 
meimtty Naidoo'\ - . - . 30 O 

PLEADING. 

Semhle. — The mere allegation in a 
plaint, that the parties are Hindoos 
is a sufficient averment of the fact 
to raise an objection to the cause 
being decided by the English law of 
limitations. [Ber Highness Buehma- 
hoye V. Lulloohhoy Mottiohund] 234 

See Bill of Exchange. ’ ^ 
‘‘Regulations.'^ 

POSSESSION. 

The effect of an order of the Pouj- 
darry Court, giving possession of 
real estate, is merely to prevent 
the occupation being disturbed by 
violence^ and confers no right or 
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title on the party put in posses- 
sion. [Kadir BuJchsh Khan v. Mm- 
sumatain Busseeli-oon~Nissa'\ 413 

iSfea G-ift/M. 

POWER OP ATTORNEY. 

Power to sell, indorse, and assign.’^ 
See Principal and Agent. 

PRACTICE. 

1. This Court ’will not entertain a 
purely teehnieal objection to n 
party ^s right of action, which has 
not been made in the Court below. ^ 
[The Bank of Bengal v. Macleod] 

1 

2. Petition to dismiss an appeal from 
the Sudder Court in Indian and 
for an Order directing that Court 
to carry into execution the terms 
of a deed of compromise, upon 
which the withdra’w^al of the appeal 
was founded, refused. 

All this Court will do, in such cir- 
cumstances, is to make an order of 
dismissal, reserving to the parties 
leave to apply to the Court in 
India, to take further proceedings 
in pursuance of such agreement. 
[Baja Sutti Churn G-Jiosal v, Sri 
Mudden Kisliore Indoo'} - - 107 

3. Pending the appeal to BJngland, 
the sole Appellant died, and the 
Sudder Court made an order sub- 
stituting one of the Respondents 
ill his stead as Appellant. Semble x 
It is net competent to the other 
Respondents to object to such 
order at the hearing of the appeal, 
the proper course being to move 


the Sudder Court to discharge 
such order. 

Ill a ease of great delay by the officers 
of the Sudder Deivamiy Adawlut, 
at Caleiiffa, in not forwarding cer- 
tain depositions hied in the cause, 
which had been omitted in the 
transcript forwarded to England^ 
the Judicial Committee perempto- 
rily ordered the Sudder Bewanny 
Court forthwith to transmit the 
omitted evidence to England, 
[Baboo Kasi Persad Narain v. 
MuRmmat Kawalhasi Kooer] 146 

4. Leave given to appeal, under cir- 

cumstances, though the time li- 
mited by the Bombay Charter had 
expired, and the Decree of the 
Court below sanctioning the sale 
of real estate, the subject of the 
suit, had been ];>artially acted on ; 
the Petitioner undertaking not to 
disturb the possession or title of 
the purchasers of any part of the 
property actually sold j to give se- 
curity for costs, and to abide by 
any order which the Judicial Com- 
mittee might think fit to make, 
touching the matters in dispute. 
[In re Musadee Mahomed Cazum 
Shera^cel - - .... 19^ 

5. Motion to rescind order of the 

Sudd-er Court at Madras, for the 
execution of a decree pending an 
appeal, and to stay execution, re- 
fused, on the ground of the length 
of time that had elapsed from the 
making of the order, and the pro- 
bability of its having been acted 
on in India. [In re Bajah Bomma- 
ranjee Bahadoor} - - - - 298 

6. In suits before the Sudd&r Be- 
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wanny Adawlut, at Madras, that 
Court decided in favour of A. ; 
and pending appeals to England, 
by B. and others^ put A. into x^os- 
session of the disputed estates, 
which were of great value, without 
taking from him the security re- 
quired by Madras Beg. VIII. of 
1818, sec. 4. The Judicial Com- 
mittee of the Privy Council re- 
versed the Decree of the Sudder 
JDe wanny Adawlut, and directed 
that Court to put B. into pos- 
session of the estates. Pending 
the appeals the Board of Eevenue 
took xmssession, sold a portion of 
the estates for satisfaction of ar- 
rears of revenue, and became 
themselves purchasers. The Sud- 
der Bewanny Court declined to 
interfere or carry into execution 
the Order in Council confirming 
the report of the J udicial Com- 
mittee, on the ground that the 
estates were then in the posses- 
sion of the Madras Oovernment. 
Upon a petition by B. to the Judi- 
cial Committee complaining of 

such refusal, a, peremptory order 

« 

was issued, commanding the Sud- 
der Bewanny forthwith to 

carry into execution the Order in 
Council made on the apx:)ealg, and 
to direct the Collectors of the dis- 
tricts in which the estates were 
" situate to put B. into possession, 
according to the terms of the Order 
in Council. 

The application being ex parte was 
postponed for notice to be given 
to the East India Company and the 
Board of Control, of the petition 


and proceedings. [In re Rajah Fas- 
sareddy Lidclmeputty Vmdoo] 300 

7. When this Court grants leave to 
appeal under the general jurisdic- 
tion of the Queen in Council, it 
will inpiose such terms upon the 
party applying, as the special cir- 
cumstances of ihe ease require. 

admitted from an order con- 
firming the report of Commis- 
sioners in a ]3artition suit, al- 
though the appealable value was 
under Bs. 10,000, the amount X)re- 
scribed by the Order in Council, 
of the 10th of April, 1838. The 
Petitioner (the Plaintiff) had of- 
fered to compensate the Defen- 
dant, if the report of the Commis- 
sioners was varied. The Judicial 
Committee, in granting leave to 
ajjpeal, put the Petitioner upon 
terms of lodging in the Council 
Office, within four months, a cer- 
tificate of recognizance to the 
Queen in the sum of l,500h for 
such compensation and costs as 
might be awarded. [In re Sibna- 
rain Gliose] - - - - - - 322 

S. Leave to appeal on an ex parte 
application was, under special eir- 
eiiinstances, granted upon terms 
of the Appellant prosecuting the 
iii^d giving security for 
50 OZ. No step was, however, 
taken by the Appellant to perfect 
the security, or proseente the ap- 
peal. The Bespondents, on being 
served with the order admitting 
the appeal, filed a counter petition 
to revoke the leave granted to 
appeal. The Judieial Committee, 
under the cirenmstanees, there 
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having been great delay, made an 
order, putting the Appellant upon 
terms of lodging his petition of 
axjpeal within six w^eeks, or the 
appeal to stand dismissed, and 
enlarged the amount of the recog- 
nizance to 1,000?. to cover the ex- 
penses occasioned by the iDroeeed- 
ings in the Master's Office, re- 
serving the costs of the application 
to revoke the leave to appeal, to 
the hearing. [MeKellwr y, Wallace} 

372 

9. The Respondent, not having ap- 
peared, the appeal was, after two 
years, set down for hearing, ex 
imrte^ Before the hearing, the 
Respondent appeared, and moved, 
under special cireumstanees, ^o 
postpone the hearing for six 
months, to enable him to lodge 
his case. The Judicial Commitee 
put him upon terms of having 
the appeal heard at the next sit- 
tings ; restraining him from doing 
anything in the interval to the 
prejudice of the fund in the Court 
below, and with payment of thn 
costs of the application. 

V. Sreemuni Lai Khan} - - 447 

10. An Act of the Legislature of 
India,, No. 18 of 1848, empowered 
the Governor in Council of Bom- 
bay to administer the private estate 
of the late Naivab of Surat j and 
by section 2 it was enacted, ‘I that 
no act of the said Governor of 
Bombay in Council in respect of 
the administration to, and distri- 
bution of, such property, from the 
date of the death of the said Wawabj 
should be liable to be questioned 


in any Court of Law or Equity." 
No provision was made for an ap- 
X)eal from tlie Governor's decision. 
In pursuance of the power conferred 
by this Act, the Government agent 
at Siiraf, to whom the matter was 
referred, made an award distri- 
buting the estate in certain shares, 
among the heirs of the deceased, 

which award was confirmed bv the 

%> 

Governor in Council. 

Upon an application by a claimant 
dissatisfied with the award, to the 
Judicial Committee for leave to 
appeal from the Governor in Coun- 
cil's confirmation of the award: 
Held, that the award was not sudi 
a judicial act as to come within the 
meaning of see. 3 of the Statute, 
3rd & 4th Will, lY., c. 41, or the 
7th & 8th Viet., c. 69, and could 
not be entertained by the Judicial 
Committee, without a special re- 
ference to them by the Crown, 
under section 4 of the Statute, 3rd 
& 4th Will IV., c, 41. [In re The 
Nawal) of Surat] - - - - 499 


PRESCRIPTION. 

The law^ of lareseriptioii, or limitation, 
is a law relating to procedure, 
having reference only to the lex 
fori. 

Where a Court entertains a eause of 
action which OTiginated in a foreign 
country, the rule is to adjudicate 
aeeording to the law of that coun- 
try, yet the Court proceeds ac- 
cording to the prescription of Hie 
country in which it exerases juris- 
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diction. [Ker Highness EucTcma- 
hoye V. LuUoohhoy Mottichund] 

234 


PRINCIPAL AND AGENT. 

The payee of promissory notes of 
the East India Company, by a 
power of attorney, authorised his 
agents at Calcutta to “ sell, en- 
dorse, a’nd assign’^ the notes. 
These notes were transferable by 
endorsement payable to bearer. 
The agents, in their character of 
private bankers, borrowed money 
of the Bank of Bengal, offering as 
security these promissory notes. 
The Bank made the advance, and 
the agents endorsed the notes, such 
endorsement purporting to be as 
attorney for their principal, and 
deposited them with the Banlc, by 
way of collateral security for their 
personal liability, at the same time 
authorising the Bank, in default 
of payment, to sell the notes in re- 
imbursement of -the advances. The 
agents afterwards became insol- 
vent, and default having been 
made in payment, the Bank sold 
the notes, and realised the amount 
of their loan. 

Held, that the endorsement of the 
notes by the agents of the payee to 
the Bank was within the scope of 
the authority given to them by the 
power of attorney, and that the 
payee could not recover in detinue 
against the Bank. [The BanTc of 
Bengal r. Maeleod'] - - - 1 


See Pacheet.'^ 
Zemindaet. ' ' 

REGRATING. 

The common law offence of engr^* 

ii 

ing, or regrating, applies only 
re-speet to the necessaries of 1* 
[Voolu'bdass Peitaml>erdass v, 
loll Tliael'oorseydass] - - - I 

REGULATIONS. 

1. The permission under see. H 
Ben. Eeg. IV. of 1793, to a I 
feiidant to file a supplemental ^ 
swer, does not entitle him to itti! 
a new ease, or raise a fresh 

in eontradiction of his former * 
fence. 

By see. 10 of Ben, Reg. XXVI. 
1814, the Sudder Amin is boil 
to record a proceeding specif % i 
the points at issue, and to call I 
evidence for and against the 
[Doiiglo^s v.The Collector of Beng^'i 

I 

2. By Ben, Reg. XI. of 1822, i 
30, all underleases are extingtil 
ed by a Government sale of 
proprietor's lands for arrears 
revenue, and an auction purelifi 
takes the lands clear of all uitt! 
tenures. [Watson v. Sreemmi ; 
Khan] - - - - - - - i 

i ' ' ' ' " ' . : 

3. Whether the 

sayer mehals, being a sayer ri| 
was not wholly abolished by 
Reg. XXVII. of 1793, and 
Bengal Government, in their 
reign charaeter, have not a 


Bee BiMiS 01* Exchange/ ^ 
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to resujnc. 
Bengal v. 
Khan] 


[The Government of ^ 
Nawub Jafur Hossein 
- - - - - - - 467 i 


of Bengal v. Nawab Jafur Eossein 
Khan] - - - - - - - 467 

See Pacheet.’’ 


BBB JUDICATA. ' 1 

I 

I 

j 

general demun-er, ou the ground j 
of the subject-matter of the suitj 
being ren judieaia, allowed to a ■ 
suit brought in tho Supremo Court | 
of Bombay, by a party claiming 
certain property, which appeared 
by tho statements in the Bill to 
have been the subject of a previous 
suit ill the same Court, in which 
the Idaiiitiffi iiad iutorvened by 
petition, and obtained some order, 
tho nature or cfToct of which was 
nut staled, and did not appear upon 
the Itccord then before the Court. 
[Mmadoo Mahomed Casern Shera- 
xc V. MeeKU A lly Mahomed Bhoon- 

*" * *" *** 137 

eebumptioh. 

Eeutiipiwit hf GovmBumni ul: Nu- 

muk MMger mekuk (ialtpeire duty 

mkiUm) uflmM: tlj€ mmmdB of tho 
of. Bahafy the ruliug 
liowrr previous to the Company 
teeossioii to i.he Dewanngt por- 


BEVENUE. 

Sec Eesumption.^' 

Sale.’’ 

BEVIVOE. 

See Appeal,” 3. 

SALE. 

X. Scmble , — Where property is sold 
by Govenimcnt for general debts, 
and not for arrears of revenue, 
tliey sell only the interest of the 
debtor, and do not guarantee the 
vendee a title. [Douglas v. The 
Collector of Benares] - - - 271 

2. Tlie right to impeach a sale of 
lauds for arrears of Government 
revenue extends not only to the 
defaulting proprietor, but to deri- 
vative holders under him. 

By Ben, Beg. XI. of 1822, sec. 30, 
all underleases arc extinguished by 
a Government sale of the pro- 
prietor’s lands for arrears of rove- 
aine, and an auction purchaser 
takes the lands clear of all under- 


portii'ig to grant this Government 
reveniif m nmeurrerg mimraryf 
at a permiiiient fixed rent, being 








the Nmnuk myer 
a myer right, was 



Goverwnient, 




rii 


iiaci liol an iiX>iolut© 

ume. iXAfi Uovemment 


tenures. 

, a sale by Government for arrears 
of revenue, the Govermnent be- 
came purchasers, and afterwards 
granted a lease of the lands for a 
term of years, and put their les- 
sees into possession. At the time 
of the sale the lauds were subject 
to an ktimrary lease. No suit was 
instituted to reverse the sale, but 
the Government, some time after- 
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wardsj in consequence of doubts as 
to the legality of . the sale, offered 
to give up their rights under the 
sale, and to restore the lands to 
the original proprietors, subject to 
the recognition of the claims of 
their lessees. This offer resulted 
in an arrangement between the 
Government, the original proprie- 
tors, and the Government lessees, 
and eventually the original pro- 
prietors upheld the lease to the 
Government lessees to a part of 
the lands called the Jungle MeJial, 
for a term of years at a reduced 
rent. In a suit by the istimrary 
lessee for possession: Held (re- 
versing the decree of the Sudder 
Court), that by Ben. Eeg. ZI. of | 
1822, sec. 30, the istimrary lease i 

I 

was determined by the sale for | 
Government arrears, and, that the j 

i 

arrangement by which the lands 
wei’e restored to the proprietors, 
subject to the rights of the Go- 
vernment lessees, was in the na- 
ture of a compromise, and not such 
an unconditional restoration as 
amounted to a reversal of the sale, 
and the consequent revival of the 
istimrary lease. 

AlUer, If a suit had been brought, 
and a“ Decree of the Court made for 
the reversal of the sale. IWatson 
Y. iSreemunt Lai Kliari] - - 447 

Bee Bill of Exchange. ^ ^ 

“ Mortgage. 



The settlement by the Government 
with a Proprietor of the soil, under 


the Decennial settlement, made 
perpetual by Ben. Eeg. VIII. of 
1793, relates to land revenue only, 
and not to sayer duties claimed by 
a party not a land proprietor. [The 
Government of Bengal v. Nawah 
Jafur Eossem Khan} - - - 467 


SETTLED ACCOUNTS. 

Principles which regulate a Court of 
Equity in opening stated and set- 
tled accounts. 

I Accounts of long standing and great 
complication of a mercantile firm 
at Calcutta, one of the partners of 
whom afterwards acted as agent in 
England, involving charges for 
agency and partnership transac- 
tions, were mutually agreed to be 
investigated and closed. After 
long negotiations and discussion 
respecting some of the charges, an 
agreement was come to, the i^arties 
agreeing to strike the general ba- 
lance at a given sum, reserving 
one item of the account, amount- 
ing to a considerable sum, for 
future investigation. This re- 
served item was subsequently set- 
tled by the acceptance of a Bill of 
exchange for a lesser amount, as 
such reserved item, if opened, 
would have disarranged the settled 
general account. The Bill of ex- 
change Avas dishonoured, and an 
action brought to recover the 
amount. A bill w^as then filed for 
an injunction, for the caucelment 
of the Bill of exchange, and that 
the accounts so settled might be 
opened. The Supreme Court at 



